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PREFACE. 


• relating to Eeoeivers 

m British India, which I hope to have shorMy ready for publication, 
contain, wi^th other matter, the substance of the Tagore Law Lectures 
^eivere y the University of Calcutta during the close of 

tlie year 1896 and the commencement of the following year. 

Imthe preparation of this volume I have consulted and made 
use of the following Eijglish and American text-books : “ A Treatise 

on the Law of Injunctions,” by R. H. Eden (London, 1821 ) ; “The 


n • * i » ^ 9 xiio jiwfoctrines and 

Irmciples ofthe Lavvof lniunotions,”by W. Joyce (London, 1877 ) ; 

A 1 realise on the Law and Practice of Injunctions,” by W W 
Kerr, 3rd edition (London, 1888: the 4th edition of this textbook 
had not Leen issued when the present volume was compIetedV: 
..f . Injunctions,” by J. L. High, 3 rd edition 

(Ghoago, 189(i) ;• “A Treatise on Extraordinary Relief in Equity 
and at Law,” by T. 0. Spelling ( Boston, 1893). 'l have not had the 
advantage of seeing Mr. Nelson’s Law of Injunctions in British 

India which, was published last mouth.- 

•n referred to on the Law relating to Receivers 

Will be fOTnd stated in the Preface of the second volume, 

^ It is hardV necessary to say that all these works (and parti- 
cularly those published in the United States of America, in which 
dbuntry the jurisdiction by Injunction has been greatly, and perhaps 
ei^cessively, extended to meet all the requirements of modern life) 
are o valae to practidng memlrai^ of the profession •for whom they 



■ vi .. tHBFAdfi.-.- 

-were written. They, however, for the inoet p«irt exhibit these 
branches of the Law of Procedure in such a lengthy and detailed 
manner as to make it difflcnlt for the beginner to grasp the general 
principles upon which it is founded. The present work is published, 
according to the intention of the Tagore Trust, primarily, for students 
as were the lectures of which it is the outcome. While, therefore, 
I have cited all decisions of the Indian High Courts, which are not 
numerous, I have purposely abstained from crowding these pages with 
notes of English and American cases on matters of small detail and 
of unfreqnent occurrence which the mere student does not require, but 
which may be found by the practitioner when wanted in the standard 
works already mentioned. Notwithstanding this, the present work 
willj I hope, prove to be of assistance to the profession also. 

My endeavour has been to state general principles accurately, 
and to explain them lucidly by the aid of selected decisions which 
^are of authority and well in point. In this* I have received much 
assistance from the Commentaries published by the late Mr. Justice 
Collett in 1882 and by Mr. Nelson in 1894, upon the Specific Relief 
Act (I of 1897), in whicl^ Act the Law Relating to Injunctions and. 
Receivers in British India is largely contained. 

i4:th Ma^ 1900. J. G. W. 
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THE LAW KELATING 


TO 

INJUNCTIONS AND RECEIVERS 

IN BRITIkSH INDIA. 


INTRODUCTORY. 


§ 1. Statute Law Relatin<} to thk 
SoujEOT IN India; — 

(i) Prcisont. 

<u) Previous. 

§2. Is AND WAS Founded on the 
English Law : 

Thr Sluimn^gipir Jvte^ Factory Co,* 
V. Ram Narain Chatterjce — Nvj^^er- 
wanji M^wanji Panday v. Cordon 
Sidheswari Dabi- v. Ahhopeswari 
I>abi, 

§3, Yet the Peculiar Circum- 
stances op this Co untuy are 
TO BE Considered. 

Ham. Chd't}dr l>iU( v. W(Uso7i, «£? Co.— 
§ 4; ^The Issue op Tni unctions and 
THE Appointment op Rb- 
OK r VERS are for MS OF JiPECI- 
pro Relief. 

W, IR 


§ 5. Meaning op the term “ Spe- 
cific Relief,” 

§ 0. Preventive Relief.” 

§ 7. Relief by — 

(i) Spooific Porforraance. 

(ii) Injunction, 

(iii) Recoivor. 

Belong to the same Branch of 
THE Law : 

§ 8. But tkerb is a Distinction 

BETWEEN THE REMEDIES. 

§ 9. General Principle upon 
WHICH AN Injunction" is 
Issued or a Receiver ap- 
pointed. 

§10. Protective Relief.” , 

§11, The Grant of Preventive 
OR Protective Relief is 
PURELY DISCHBTIONARY, 
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^ INTBOI>0GTdBy. 

tute Law re § law relating to tbe issne of Injunctions and the 

in**® appointment of Reoeivers, in civil suits,' in British India,!* 
India. is contained in the Civil Procedure Code* and the Specific 



> The Criminal Pr^e^ure Code 
(Act X of 1882), s». 142, 144 [see 
also s. 133] deals with the isane of 
Injunctions by Crimrlnal Courts in 
cases of nuisance ; and s* 88 with 
the appointment of Receivers of 
attached property. Specific relief, 
including therein the issue of In^ 
junctions and the appointment of 
Receivera, cannot be gi'anted for 
the mere purpose of enforcing a 
penal law. Act I of 1877, s. 7. 

* That is the territories for the 
time being vested in Her Majesty 
by the Statute 21 and 22 Vic., cap. 
106. See Act 1 of 1868 (General 
Clauses), s. 2 (8), as amended by 
Act XIT of 1891. 

« Act XIV of 1882, ss. 492--497 
(In j unctions) iss. 503— 505 (Receiv- 
ers). As to 4he appointment of 
Receivers in insolvency under chap. 
3 cx; and under s. 603, of property un- 
der attachment, V. post. Sections 
1 and 3 of the Code extend to the 
whole of British India. The other 
sections extend to the whole of 
British India, except the Scheduled 
Districts, as defined in Act XIV of 
1874. The whole Code (except ss. 1 
and 3) baa been extended to the 
following Scheduled Districts, 
namely, Sindh {Gazette o/ Indian 
June 3, 1882, Pt, I, p. 217); the 
Districts of Hazaribagh, Lohar- 
daga and Manbhum ; the Pargana 
of Dhalbhuin in tiie District of 
Singh bhum and the Mahal of An- 
gul {ib.f p. 218) ; Pargana Jaunsar 
Bawar in the Debra Dun District 
and the scheduled portion of the 
Mirj»pur District (i6., p. 217) ; the 
Scheduled Districts of the Punjab 
ih., p. 219); Ooorg {ib,, p. 217 ; see 


as to Coorg, Act II of 1881 and I of 
1885 [Coorg Courts Regulations] 
and s. 3 of the Code) ; Ajmere and 
Merwara (Gazette of India, July 
29, 1882, p. 289 ; see also the Ajmere 
Courts Regulation I of 1877 and 
s. 3 of the Code) ; the Districts of 
Kamrup, Xowgong, Darrang, Sib- 
sagar, Lakhimpur, Goalpara [ex- 
cluding the Eastern DuarsJ, Silhat, 
and Kachar [excluding the North 
Kachar Hills] {Gazette of India, 
June 3, 1882, p, 218) ; the Canton- 
ment of Morar {ib., July 29, 1882, 
p. 289), The whole Code (except 
1, 3. 15, 19, 23-26, 652; see 
Jhausi Courts Act XVIII of 1867) 
has been extende<i to the Jhausi 
Division {Gazette of hidia, June 3, 
1882, Pt. I, p. 217). The whole 
Code (except ss. 1, 3 and so much 
thereof as authorizes the sale of 
immoveable property in execution 
of a decree, not being a decree 
directing the sale of such property) 
has been extended to the Scheduled 
Districts of the Central Provinces 
(ib,). As to the Andaman and 
Nicobar Islands, see the Andaman 
and Nicobar Islands Regulation I 
^of 1884, 8. 4s*, as to Upper Burma, 
the Code is in force in the Town of 
Mandalay only. Act XX of 1886, 
Schedule II. The Oodf has been , 
extended with certain modifica- 
tions to theKumaou District, com- 
prising the Districts of Almora, 
Garhwal and Naini Tal, corre- 
sponding to the Scheduled Dis- 
tricts described in the Scheduled 
Districts Act, 1874, as the province 
of Kumaon and Garhwal anS tl» 
Terai Parganas {Gazette of India 
1806, Pt.I. p. 573). 



INTBODUOTOEY, 3 

Relief Act,' which sapplements the Code, and occupies a 
middle ground between substantive law on the one Land, 
and procedure on the other.* The granting of perpetual 
Injunctions is regulated by the Act, while temporary or, 
as they are sometimes called, interlocutory Injunctions’ 
which are simply intended to preserve the status quo pend- 
ing the decision, and which may be granted at any period 
of a suit, are treated as of the nature of procedure and are 
therefore regulated by the Code. With regard to Recei- 
vers, the Act merely declares that their appointment 
pending a suit rests in the discretion of the Court, and 
refers to the Code of Civil Procedure for the mode and 
effect of their appointment and for their rights, powers, 
duties and liabilities.® 

Both the earlier Codes (Acts VIII of 1859 and X of Previous law 
1877) dealt with the subject ot the issue of Injunctions, 
and appointment of ReceiWs.* Act X of 1877, however, 


* Act I of 1877, ss. 52—37 (In- 
junctions) ; s. 44 (Receivers). This 
Act extends to the whole of British 
India, except tho Scheduled Dis- 
tricts. The Act has, however, 
been extended in its entirety to the 
following Scheduled Districts, 
namely,— Sindh {i^azetts of Indiu^ 
4th December 1880, Pt. 1, p. 676) ; 
Western Jalpaiguri {ib., 16th De- 
cembor 1882, Pt. I, p.511); the Dis- 
tricts of Hazaribagh, Dohardaga 
and Manbhum, and P^gana Dhal; 
bhum in tho District of Singh- 
bhum (*6., 16th February 1878, 
Pt. I, 82)f the Jhansi Division (th., 
26th September 1879, Pt. I, p. 692) ; 
the Scheduled Districts of the Pun- 
jab (ib,, 22nd September 1877. Pt. 
I, p. 562) ; the Scheduled Districts 
of the Central Provinces {ib , 13th 
December 1879, Pt. I, p.772); Coorg 
«6..^rd June 1882.Pt. I,p. 217); the 
Districts of Kamrup, Nowgong, 
Darrang, Sibsagar, Lakhimpur, 
Coalpara (excluding the Eastern 


Duars), Silhat and Kaohar (exclud- 
ing the North Kaqjiar Hills) (i6., 
10th November 1877# Pt. I, p. 662) ; 
and the Cantonment of Morar (t5., 
7th September 1878, Pt. I, p. 659) ; 
the Kumaon District, comprising 
the Districts of Almora, Garhwal 
and Naini Tal, corresponding to 
tho Schofluled Districts described 
in the Scheduled Districts Act, 
1874, as the province of Kumaon 
and Garhwal and the Terai Par- 
ganas {Gazette of India, 1895, Pt. I, 
p. 573) ; that portion of the Jalpai- 
guri District known as the Western 
Duars {Calcutta Gazette, 1896, Pt. I, 
p. 97 ; this notification has not yet 
appeared in the Gazette of India), 

* Specific Relief Bill. Statement 
of Objects and Reasons, Gazette of 
India, December 11, 1875. 

■ Statement of Objects and 
Reasons, supra; Whitley Stokes, 
Ang.-Iud. Codes, vol. i, pp.936, 937. 

♦ See Act Vlll of 1859, ss. 92, 
93, 95, 96 (Injunctions), 92, 94, 243 





on contained proyisions of a more eompleto 

bharaetex%^ arid ysrhioh >vere, in fact^ livith some mirior alter^ 
ations,^ trie same as those of trie present Code* It intro*» 

duoed the prorision as to the issne of I^ij^pctions where any 
property in dispute in a suit la in danger of being wrong- 
fully sold in execution of a debree,^ as also in cases where 
the defendant thimtens, or is about to remove or dispose 
of his property with intent to defraud his creditors^'* It 
further enacted that no attachment for breach of an Injunc- 
tion should remain in force for more than one year.® In 
the mattei^f Receivers, s, 92 of Act VIII of 1859 enabled 
the Court to appoint a Receiver or Manager in all cases in 
which it might appear to the Court to be necessary for the 
preservation or the better management or custody of any 
property ‘‘ which is in dispute in a suit aud s. 243 enabled 
the Court to appoint a Manager to realize debts or rents 
and receipts of landed property, where the debts or land 
were attached in execution of decrees. Chapter XXXVI 
of the Code of 1877, which, with some minor alterations,® 
is identical with the same chapter of the present Code, 


(Receivers) ; Act X of 1877, as. 
492— 497 (Injunctions), 503 — 505 
Receivers). 

* Sections 4^, 493, 494, 496, 497 
of Act X of 1877 and the present 
Code correspond with ss. 92, 93, 95, 
96 of Act VIII of 1859. Section 495 
was first inserted by Act X of 1877, 
whicb further made the additions 
to ss. 492* 493, which are mentioned 
in the text. As to Receivers, v, post* 

• These occur in the sections re- 
lating to Becei vers, v. 

» Civil Procedure Code, s. 492, 
cl, (a) Brojendra Kumar -Bai 
ChowdJturi v, Bup JLall Doss^ 1. 1*. 
ia.> 12 Cal., 515, 617 (1886), in which 
it is point^ out that the present 
and preceding Codes have altered 
the law laid down inMoyZ/uchmtpul 
Singh Bahadoot v. The Secretary 
of State far India, 11 ti. R. , Ap. 


27 (1873), and Doorga Churn Chat- 
terjee V. Ashooiosh JJutt, 24 W, R,, 
70(1875). 

^ Civil Procedure Code, s. 492, 
cl. (5). 

• /6., s. 493, last paragraph, 

® In s. 603, cl. (rf)» the words **aa 
the Court thinks Jit were iiisortetl 
after the word * 'remuneration” by 
Act VII of 1888, s. 42. In s. 

Act X of 1877, the opening words of 
the section were : “ If Ctet property 
be” ins bead of Where the property 
is” lu^tho same section Act VII 
of 1888, s. 43, has substituted the 
words “ the Court may, with ilie 
ebnseht of ths^ Collector, appoint 
him” tor the woi^ds Court 

may appoint the Collector” in Act 
X of 1877, so os to render tb« 
Collector's consent necesi^ry to his 
apppintinent as Receiver. 
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jmppUed the place of both of these provisions, and going 
farther, gave the Coart very general powers as to the 
appointment of Receivers.^ Further, orders made under 
8> 92 of Act VIII of 1859, were appealable only at the 
instance of the defendant/ but orders made under s. 503 
of the preceding* or present* Code are appealable at the 
instance of either party. Prior to the establishment of the 
High Courts the Supreme Courts of the Presidencies 
granted Injunctions and appointed Receivers, following 
the principles and practice of the Court of Chancery in 
England,* ♦ 

§ 2 . The best guides in the matter of interferen ce by way ia and was 
of Injunction and Receiver have been judicially stated to prindples^he 
be the principles which determine the action of Courts of 
Equity in England.® It is, in fact, on these principles Law. 

• Sections 603 — 505 of Act X of sions[ActIof 1877, s. 64, els. (^>), (n)] 

1877 ftre, except as to the points we shall do well to be guided by 
mentioned in the last note, identi- the decisions of the Court of Chan- 
oal with the same sections of the eery in England, which, it cannot 
present Code. As to s, 504, Act be doubted, are tlfe source from 
VIIl of 1869, 8. 92* Section 605 which tho above, provisions have 
was first inserted in the Code by been drawn,” Sargent, C. J., 

Act X of 1877. Chunilal Mancharam v. ManU 

• Act VIII of 1859, s. 94, Shankar Atmaram^ I.LJl., 18 Bom,, 

8 Act X of 1877, s. 588 {«). 616,623(1893); Nilkanti 

• Act XIV of 1882, 8. (24). Nadkarni v. Moroba Bamchandra 

• See as to Injunctions, Mars- Pitiy I. L. K., 18 Bom., 474, 488 
dm V. Long, Morton’s Decisions, (1894) ; The Shammiggur Jute Fac- 
242 (1800), and as to Ueceivers, tory Go, v. Ram N’aniin Chatterjee, 

Kistonundo Biswas v, PrawnMssen I. L.K., 14 Cal., 189, 199, 200 (1880). 

JSiswas (1829), Clarke’s Rules and* Most of the many illustrations con- 
Ordoi^ 1829 ; Notes of Decided tained in the Specific Relief Act are 
Cas^, 52, As to the former powers taken from the EngUsh Equity Re- 
ef District Courts to appoint Re- ports; seo Statement of Objects and 
ceivers, see John Tiel v. Abdool Reasons j The first clause of 

Hye, 19 W. R., 37, 39 (187*2). s. 4 of the draft Specific Relief Bill 

• Nnsserm ftji Merwanji Panday provided that “ except so far as they 
V, Gordon, I.L.R,,6Bora., 266, 284 are embodied in this Act, the pro_ 

(1881), psr Sargent, J., and see ib,, visions of the law of England shall 
p. 279. And in The Land Mortgage not be applicable to the kinds of re- 

of India y. Ahmedbhoy Hab^ lief hereinafter mentioned.” Bat 
iihJiqy and Kesowram Ramanand, this clause was struck out by the 
t.Ii, U., 8 Bom., 36, 67 (1883), it was Seloct Committee with the remark 
Baidr-r*^ these provi- that “ for some time, at all events 
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that the relief given in Indian Courts by Injunction 
and Receiver is, in the main,'^ founded ; and thi^ relief 
is, in substance, the same as that granted by Courts in 
England.* But since in~ India the Courts must follow 
the words of the Statute,* and since the rules for the 
guidance of Indian Courts are to be found in the Specific 
Relief Act, the English oases to which reference can 
be made are only of use as illustrative of the prin- 
ciples embodied in the sections of the Act from the 
aspect that the Courts of Chancery in England have had 
to treat mfftters of a similar description.^ Yet when there 
is no specific rule, the Mofussil Courts* and Presidency 

the rales of the Bill will have to be tion [see Act I of 1877, s. 54, § 3, cl. 

elucidated by reference to the de- (c)] is identical with the condition9 

cisions of the Kn^lish Courts.” upon which the Court of Equity in 

Heport of the Select Committee on E|^£^land has always asserted the 

the Specific Beliiyf Bill, Gazette of jurisdiction of granting preventive 

India t November 25, 1876. As- to relief in cases of this nature,” /?sr 

Receivers, sec Sidheswari Dahi v. Sargent, C. J.] ; so also the author- 

I. L.R., 15 Cal., ities relating to the issue of man- 

818, 822, 823 (1888) ; Chandidat Jha, datory injunctions in light and air 

V. PadmananS. Singh Bahadur^ cases are to the same effect in India 

I. Li. Rm 22 Oal., 459, 464, 465 (1895). and in England : Benode Coomarse 

^ The Indian law does diverge Dosaee v, Soudaminey JJossee^ I. 

in points which will be found con- E. R., 16 Cal., 252, 266 (1889) : 

sidered in the text. Thus it has and the practice of the Court of 

been said that s. 57 of Act I of Chancery in respect of affirmative 

1877 ** does in some respects appar- agreements is adopted in s. 57, Act 

ently depart from principles which X of 1877 ; Nusserwanji Merwanji 

guide Courts of Equity in Eng- Pa wday v. (Gordon, I. E. R., 6 Bom. 

land Candy, J., in Callianji (1881) at p. 280. See also cases 

Harjivan v. liFarai Tricum, I.L.R., cited in note* (6), p. 5, ante. As to 

18 Bom., 702, 714 (1894). Receivers, see Sidheswari Dahi v. 

• See the Statement of Objects and Ablioyeswari Dahi, supra ; Chandi- 
Beasonst suprsL^ prefixed to Act I dat Jha v. Padmanand Singh Ba- 
of 1877, Whitley Stokes op, cit, ii, hadur^ supra. 

928—940, 9J19. The Shamnuggur • Callianji Harjivan v. JPfarsi 
Jute Factory Co. v. Bam Narain Tricum, I. L. R.,18 Bom., 702, 711 
ChatterJee,eupr&;BamChandDutt (1894). 

V. Watson dr Co,, I. L. R., 15 Cal., ^ Shadi v. Anup Singh^ I. E, R,, 
214, 219 (1887 ) ; Dhunjibhoy Cowasji 12 All. , 436, 439 ( 1889) , per Straight, 
Umrigar v. Lisboa, 1. E. R., 13 J, ^ 

Bom.. 252, 269 (1888). [“It is to * Act XII of 1887, s. 37 (Bengal^^^ 
be remarked t^at this limitation N.-W. P. , and Assam Civil Courts) ; 

of the power of granting an injunc- Act III of 1873, s. 16 (Civil Coui*ts, 
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High Courts (the latter in their appellate jurisdiction),*^ 
tvill be guided by the English Case-law, so far as it is 
applicable, not because it is English, but because it is in 
accordance with that rule of equity and good conscience* 
which these Courts are, in such circumstances, enjoined 
to follow.’* The Presidency High Courts, in the exercise 
of their ordinary original civil jurisdiction, may, in such 
circumstances, have recourse to the equitable juidsdiction 
which the High Courts have inherited from the Supreme 
Courts,^ which were in their turn vested with the general 
powers of the Court of Chancery.* The law^relating to 


Madras) ; Chunilal Maneharam v. 
Manishankar Atmaram^ I. li. K.., 
18 Bom., 616, 623. 

* liottors Patent, 1862, s. 20 ; 
liOtters Patent, 1865, ss. 20, 21 (Cal- 
cutta). The liCtters Patent, ori^n- 
ally ostablishinif the High Courts 
at Madras and Bombay bear date 
the 26th June 1862, and are the 
same, mutatis mutandis, as those 
establishing the High Court at 
Fort William in Bengal (see 
Broughton^s Civ. Pr. Code, Act 
VIII of 1859, 4th ed., pp. 381, 382 ; 
7 Sevestre’s Reports, App. 41). 
The Betters Patent, 1865, for the 
High Court at Madras are of the 
same date and similar in all re- 
spects to that for the High Court at 
Fort William, mutatis mutandis 
{see Broughton, 404). The Lettei^ 
Patent, 1865, for the bigh Court at 
Bombay are of thesamedateand are 
in nearly every respect the same as 
those for the Presidencies of Bengal 
and Madras {see Broughton, 404, 
405). In regard to the Allahabad 
High Court (which has extraor- 
dinary original civil jurisdiction 
only), see Betters Patent, 1866, 
#8. 13, 14, which correspond to 
SS.S20 and 21 of the lietters Patent, 
1865 (Calcutta). 

• Bqnity and good conscience are 
** generally interpreted to mean 


the roles of English law, if found 
applicable to Indian society and 
circumstances i**Waghela Rajsangjt 
V. Shekh Masludin, I. B. R,, 11 Bom.^ 
551, 561(1887) ; Maharana Shri Itan- 
mal Singji v. Vadilal Vakhatchand^ 
1. B. R., 20 Bora., 61, 69 (1894) s 
see also The Shamnuggur Jute 
Factory Co, v. Ram Narain Chat- 
terjee, I. B. R., 14 Cal.. 189. 199. 
200 (1886) ; Callia’hjt ffarjioan v. 
Narsi Tricum, su^ra, 71.3 (1894) \ 
Chunilal Maneharam v. Mani^ 
Shankar Atmaram, supra. 

• See authorities cited in Note (5), 
p. 6, and Note (1), ante, 

• Blaqniere v, Ramdhone Das, 
Bourke, .319 (1865) ; Betters Patent, 
1865, 8. 19, Bettors Patent, 1862, 
S. 18 (Calcutta) ; Madhub Chunder 
Poramanick v. Rajeoomar Doss, 14 
B. B. R., 76, 83 (1874) ; Morley's 
Digest, xxi ; Grose v. Amirtamayi 
Dasi, 4 H.B,R., O. C.J.. 1(1869). As 
to the Betters Patent for Madras 
and Bombay, see Note 1, ante, 

• See the Charter of Supreme 
Court, 26th March 1774, cl. 18 [Or- 
dained that the Supreme Court bo a 
Court of Equity with full power and 
authority to administer justice as 
nearly as may be according to the 
rules and proceedings of the Court 
of Chancery]. Smoult and Ryan’s 
Rules and Orders, vol, i. In 1726 



^ifyttn<?tipn9 and l^peiViers in lius -cb 

tically the ^ine as that wKeK pre^^ re- 

port may be had to the En|flish Case4aw bearing 
subjects, and as the law of ihe XJmted States is in general 
aocordance with and founded upon English law, the deciT 
aions of the Courts of that country may also be referred 
to and cited in aid of tlm interpretation of the provlsious 
contained in the Indian CcKles and ^ ^ ^ ^ 

The late Supreme Court of Bengal held that Ameri- 
can decisions are not authorities to which we must 
yield, as t# the decisions of our own superior Courts ; 
but they are in general well deserving of attention 
as able exposi tions of the law and again, wi th 
respect to the American decisions, they are not authority 
with us, though often extremely valuable as guides to the 
formation of a correct judgment. 

And more recently in Englantf Cockburn, C, J., observ- 
ed as follows : — 

The case before us presents itself, therefore, so far 
as our Ooufts are concerned, as one of the first im- 
pression, on which we have to declare, or perliaps, I 
may say, practically, to make, the law# I am glad to 
think that in doing so we have the advantage of the 
assistance afforded to us by the decisions of the Ameri- 
can Courts and the opinions of American jurists, whom 
accident has caused to anticipate us on this question. 
And, although the decisions of the American Courts are 
of course not binding on us, yet the sound and enlight- 
ened views of American lawyers in the administration 
and development of the law- — a law, except so for as 

the Oommon and Statute law at v. Stamp ^ post, 

that time in force in Bngland was 3faiaohn v. Smithy Taylor's 

introduced into the Indian Presi- Beports 283, 288 (1848), per Sir L. 
dencies. See Clarke's Kules and Peel, C. J. 

Orders, Pref. i v. BorrodailA v. • Braddon v. Ahhotty id . , 342, 352 
Ohaifisook Bux^i/ramy \ Hyde, 60, (1848), j?^r Sir!*. Peel, O. J# In t^s 

Ol- V and the case last mentioned A tiieii- 

* Malcolm v. SmWiy post ; Brad- can decisions were cited at the 
don V. Abbott y post % Soar amanga bar. 
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altered by statutory enactnieut, derived from a common 
source with our entitle their decisions to the 

utmost respect and confidence on our part.’’ ^ 

The ^ranting of iniunctions is now remdated by 83.54 TheSham-^ 

^ ^ ^ migguT Jute 

and 55 of the Specific Relief Act. But those sections have Factory Co. 
never been understood as introducing new px-inoiples of law \amin 
into India, but rather as an attempt to express in general 
terms the rules acted upon by Courts of Equity in England, 
and long since introduced in this country, not because they 
were English law, but because they were in accordance 
with equity and good conscience. It is necefsary, there- 
fore, to Inquire on what principle the Courts have acted 
in England and in India. 

And though the Specific Relief Act purports to deal only Nusserwanji 

with perpetual Injunctions, leaving temporary Injunctions Pandayv. 

to be regulated by the Code, yet ‘‘apart from the special 

circumstances which determine whether the Court should, 

in its discretion, grant an injunction before the bearing of 

the suit, the same general principles must equally apply to 

the granting of a temporary injunction as i>o a perpetual 

injunction, and these principles must, therefore, be sought 

in the Specific Relief Act itself.”® 

The Presidency High Courts possess the same powers 

with regard to the appointment of a Receiver as are 

possessed and exercised by the Courts in England under 

the Judicature Act of 1873, and the j)ractice in respect 

of these matters should be the same.^ So also the Code 

in the matter df the appointment of Receivers gives -a Ahhoyeswari 

Dabit 


^ Sedramangay, Stampf li.'R.tS 279 (1881), per Sargent, J. But 
C. P. D., 295. 308 (1880). s. 56 of the Specific Relief Act 

• The Shamnuggur Jute Factory does not atfect injunctions in re- 

Co. V. Mam Narain Chatterjee^ straint of wrongful sale in execu- 
I. L. R., 14 Oal., 189, 199, 200 tion of a decree under s. 492 of 
(1886), per Wilson and Porter, the Civ. Pr. Code. Amir Pulhin 
JJ*; approved in' CalHanji ffarji- v. The Administrator^Qensral of, 
tmn y. fSTarsi Tricum, I. It. R., I. L. U., 23 Cal., 351 (1895). 

18 Bom., 702, 713 {1894). * Jaikissondas Oangadae v. 

• JSfusaerwanji Merwanji Panday Zeiiiahai^ I. L. Ri, 14 Bom., 431, 

v; (Gordon, R L. R., 6 Bora., 266, 434(1890). 
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wide discretion to the Con rt. But this power is not, 
however, greater than that exercised by the Courts in 
England ; and it must be exercised on the same principle, 
that is to say, with a sound discretion, on a view of 
the whole circumstances of the case, not merely cir- 
cumstances which might make the appointment expedient 
for the protection of the property, but all the circum- 
stances connected with the right which is asserted and 
has to bo established,^ In the earlier of the cases just 
cited it was said, ‘‘The principles to which we refer are 
stated in Kerr on Receivers,* by Lord Cranworth in Owen 
V, liomai^' and in Clayton v. Tlie Attorney-^ General,^ We 
see no ground for the contention that these principles were 
not applicable in this country. They are adopted to pre- 
vent a wrong to the defendant which might equally be 
done here, if they were not followed/’ ^ And the Court 
added that the principles referred \o have not been relaxed 
since the passing of the Judicature Act of 1873.® 

yet the pecu- § 3. It must not, however, be overlooked tliat the cir- 

har circuin- ^ . i . . . 

Btancesof this cumstances of this country are, in many respects, very 

becouMOOTed^ different from* those of England. Not only may there be in 
India rights to be protected which are unknown to English 
law,^ but interests of which it does take cognizance may 


» SidhemaH Dabi v, Ahhoyes- 
8if>aYi Dahif I. L. K., 15 Cal., 818, 
822, 823 (1888), per Macpherson and 
Gordon, J.J., approved in Chandi- 
dat Jha v. Padmanand Singh 
Bahadnr, I. L. R., 22 CaJ., 459, 
464, 465 (1895), per Ghose and 
Bampini, JJ. 

* 2nd Ed., p. 3. 

4 H. L. C., 997, 1032, v. post. 

^ Cooper’s cases in Chancery, 
vol. i, p. 97. 

* Sidhemdri JDaH y, Ahhoyee- 
v>ari Zht&t*, ''supra, 822, 823. 

* / 6 ., 8 ^. 

^ Thus according; to the usage of 
Gujarat an invasion of privacy 
is an infmction of a right for 


which the person injured has a 
remedy at law, and an injunction 
has been granted to restrain such 
invasion ; Manishankar Hargovan 
V. yrikam iVhrSi, 5 Bom. II. C. R, 
(A. C.), 42 (1867); Kuvarji Prem- 
chand v. JBai Javer, 6 Bom. H. C. 
R. (A. C.), 143 (1869) ; KeshatjBar^ 
kha V. Oanpat Hiroichand^ 8 Bom. 
H. C. R. (A. C.), 87 (1871); but 
such an usage was held not to have 
been proved to exist in Dharwar ; 
the Court, however, recognised 
the possibility in law of a custom 
similar to that of Gujerat existing 
elsewhere : Shrinivas ZTdpirav v. 

9 Bom. H. 0. R. (A. C.>, 
266 (1872), A right of privacy exists 
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here require protection by Injunction, or otherwise, in sets 
of circumstances in which it is not necessary to grant 
relief in England, or the converse may be the case.^ In 
the first of the cases now cited it was said ; — “ With regard 
to the extreme proposition on the other side it is based upon son <t Co. 
the construction which the learned counsel placed upon 
English decisions. But, though, of course, the principles on 
which English Courts administer the remedy by injunction 
must be taken to be those which the Legislature meant to 
affirm in the Specific Relief Act, still the circumstances of 
this country are very different from those England ; 
and it would be a dangerous thing to assume that, because 
the Courts in England have very rarely found it necessary 
to grant an injunction as between co-sharers in order to 
prevent multiplicity of suits, or upon any other grounds, 

Courts in this country may not properly be somewhat less 
rigid in doing so.”^ S& in the matter of rules of proce- 
dure and practice, though the utmost respect should be 

by custom in the N.-W. P. among been followed by*h© Madras High 
those Hindus and Mahomedans, Court; Koraaihi r. Gurunada 
who observe the custom of the laU 3 Mad. H. O. R., 141 (1806). 
purda, among all Hindus Sayyad Aznf v. Ameerubibi, 

except those of the lowest castes I. Li. R., 18 Mad., 163 (1894). 
and all Mahomedans except the * Bam Ohand DuU v. Watson dt 
poorest; Gokul Prasad v. JRadhOf Co., I- L. R., 15 Cal,, 214,220(1887); 

I. L. R., 10 All., 358 (1888) ; [and same case in appeal, I. L. R., 18 
see Lachman Prasad v. Jamna Cal., 10, 22 (1890) [rights of co- 
Prasad, I. L. R., 10 All., 162 (1887)]. sharers] ; VmkalacharytUu v. Ran- 
The Chief Court of the Punjab has gacharyulUy I. L. R., 14 Mad., 316, 
acknowledged that & custom of pri- 323 (1890) [JHarriage]. See remarks 
vacy can exist and can be enforced; as to the mpdification of the ordin- 
f5., 382, and cases there cited. The ary right of easement in a town 
decisions of the Calcutta Court like Bombay, in Pranjivandas v. 
are conflicting; i5., 382, and pp. Mayaram, 1 Bom. H. C., O. C. J., 
37^^378, where such decisions are 148, 154 (1863); Ohanasham NUkant 
cited and considered, and Benode Nadkarni v. Moroha Ramchamira 
Cbomaree Dossee v. Soudaminey Pa*f I- 18 Bom., 474, 489 

Dossee, I. L. B., 16 Cal., 252, 262 (1894) ; and as to possession in the 

(1889). See also Act V of 1882 case of family dwelling houses in 
(Jndian Basements), ss. 4, 18, ill. India : AnarUnalh Deyw, Mackin- 
{b). The rule of English law which 6 B. L. R. , 671, 672, 673 (1871). 

is different {Turner v. Spooner, • Ram Chand DuUw. Watsoml- 
30 J. N. 9., 801, 803) has Co., supra, 219, 220. 
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jpaid to the and authority of 

yet Gourfe in India are by no lueah^ 
suoh rules as the ^uity Courts in England^^ 
established^i Burther as the mode of living in this 
eountry is dififerenfc from that in Bnglandy^ not only may 
suoh mode of life give rise to^ may even 

in the case of such rights as are enforceable in both 
countries present ip particular cases new facts for consi- 
deration upon the question of the issue of an Injunction 
or the assessment of damages.^ Thus it has been Iield thB^t, 
under the ciroumstances of native society in this country, 
there may be such a thing as a trespass which works a 
truly irreparable injury, although it does not eiffoct a 
lasting alteration of the subject of enjoyment and is such 
as in England might be capable of being compensated for 
in peciiniary damages.® So also in the matter of Receivers 
the Court’s decision may be affected by circutfastances pecu- 
liar to this country. Thus in considering the question 
whether a power to a Receiver to raise money on the 
property itselfrmay be necessary for its own preservation, 
regard must l?e had to the conditions under which estates 
are held in India,® Again, English rules and decisions 
may, in particular cases, be inapplicable owing to the 
fact that the relations which existed between the Court 
of Chancery and the Courts of Common Law in England 
were very different from those between the High Courts 
and the Mofussil Courts in India, as were also the 



» The OrUntal Bank Corporation land,” per Edgo, C. J., in Gokul 
V. Gobinloll Seal t I. L. R., 10 Cal. , Praead v. Raclho^ I. Jli. R., 10 All., 

713, 737 (1881), ptfr Garth, O. J, 358, 385 (1888), v. i5., 388, 

^ The conditions of domestic Mahmood, J. ■ 

life in the two countries have from • e.g., the ri^yht of privacy ; see 

remote times' been essentially note (7), p. lO, an^^. 
diffei^nt, and, in my opinion, it is ^ Anantnath Dey Mackintosh, 

Owing to the difiPerenoe in the con- 6 B. Xt. R.j 671, 672(1871). 
ditions of domestic life alone that • JO., jier Phear, J. e 

a custom which appears to me to ^ PareshmUh Mookerjeey* Oimr- 

bo a perfectly reasonable ome in to Naath MUter, I. X. R., 17 Oul., 

in^ should bo unknown in Bng- 614, 610 (1890), Petheram, C. J; 
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Tespective futicUons and powers of these Courts.^ And 
though legislation may to English Courts powers 
similar to those possessed by the Courts of this country, 
their discretional exercise may here be dilferent owing to 
circumstances peculiar to the former Courts existing 
anterior to such legislation.* Lastly, where, as in certain 
instances, English law deals with rights peculiar to itsehy 
their consideration is rendered here unnecessary ; where, 
on the other hand, rights which require protection are 
peQuliar to this country, English rules and decisions 
will be of service, if at all, only by way«pf analogy ; 
while as to such as are common to both countries 
diflferenees both in procedure and substantive law may 
render these rules and decisions partially or wholly 
inapplicable. 

§ 4. The issue of Injunctions, whether temporary or The issue of 
perpetual, is a form of ^‘specific relief.’^ So also is the 
appointment of a Receiver pending a suit.® The Code^ 
further provides for the appointment of a Receiver of 
perty under attachment,® and also in the case of insolvent 
debtors.® But it has been said that in the former case the 
appointment of a Receiver is “ rather a matter of ministerial 
procedure than of specific relief and in the latter case 
the Receiver is the agent of the creditors/ and both cases 
must be distinguished from a Receiver appointed by way 
of specific relief pending a suit.® 


^ Moran v. Rim'nSieam Naviga- 
tion Company^ 14 B. L. U., 352,358, 
359 (1875), Markby, J. : Dhiiro- 
nidhur Sm v. Agra Bank^ I. L. R., 
4 Oal., 380, 396 {1878} ; iu this 
coftntry there has been no fusion 
of jurisdiction, but the Courts are, 
and have boon, both Courts of law 
and of equity; sqq Ohana^ham 
Nilkant Nadkarni v. Moroha Mam- 
(^Mndra Puif I. L. R., 18 Bom., 
474, 484 (1894) ; v. Muham- 

mad Ydkub.hh. R., 16 All., 344, 
968(1894). 


* Dhunjibhoy Cowa^i Umrigar 
V. Lisboa^ I. L. R,, 13 Bora., 252, 
261 (1888). 

• Act I of 1877, s. 5. 

♦ S. 503. 

® Bee Form No, 168 in the 
Fourth Schedule of the Code. 

« Ch. XX. 

See Ex parte Warren, In re 
Joyce, L. R., 10 Ch. Ap., 222. In 
the matter of Badal Slnghv, Birch, 
1. 1,. R., 15 Cal., 762, 764 (1888). 

® Collett’s Law of Specific Re- 
lief in India (1882), p. 2^. 
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te^‘‘spMiflo ^ relief ’^meaMltt{>^e pa^l;it!ulW 

relief.” those classes of relief which are defined by, and granted in 
civil snits under the provisions of Act I of 1877,* but the 
full significance of which is, howbver, only to be learnt 
from the history in England of legal actions and of the in- 
terference by Courts of Equity with the limited and imper- 
fect remedial jurisdiction of the Courts of Common Law.* 
“ The remedies for the non-performance of a duty enforce- 
able by law are either compensatory or specific. The 
compensatory remedy is by the award of damages.® This 
remedy is o%n either useless or inadequate— useless where 
the person ordered to pay them is insolvent ; and inade- 
quate, when, for instance, the duty is to transfer particular 
immoveable property, or a moveable, to which special 
interest is attached. The specific remedy is enforced by 
directing the party in default to do, or forbear, the very 
thing which he is bound to do or fdrbear, and in case of dis- 
obedience, by imprisonment, or attachment of his property, 
or both.* When no one is in default, it is enforced by 
making such (declarations and orders as the nature of the 
case may reqrfire.”® Courts of Common Law gave specific 


* The specific reliefs given by 
this Act are enumerated in its fifth 
section. Other specific remedies 
commonly enforced by Indian (as 
by English) Courts are —(1) taking 
an account of the property of a 
deceased person and administering 
the same ; (2) taking accounts of 
a trust and administering the trust 
property ; (3) the foreclosure of 
the right to redeem, or the sale of 
mortgaged property ; (4) redemp- 
tion and reconveyance of mort- 
gaged property ; (5) dissolving a 
partnership, taking the partner- 
ship accounts, realizing the assets, 
compelling each pai'tner to pay the 
balance due from him, and discharg- 
ing the debts of the partnership. 
[See Civil Procedure Code, s. 213, 
and Schedule VI, Nos* 105— lip, 


113 ; Act II of 1882, s. 69 ; Act IV 
of 1882, 88.60,67, 85-^95; Whitley 
Stokes, op. cU., 928, 929.) 

• See Nelson's Commentariee on 
the Specific Relief Act (1894) ; In- 
troduction, pp.l— 70; where a short 
historical account is given. See 
further Spence's Equitable Juris- 
diction of the Court of Chancery ; 
Snell's Principles of Equity: 
Story's Equity Jurisprudence^ 2nd 
English Ed., 1892. 

• The compensatory remedy in 
matters of contract has been to 
some extent dealt with by s. 73, 
Act IX of 1872. The SpeciOcRelief 
Act deals with it only so far as 
it is either supplementary or alteij^ 
native to specific relief. 

♦ Civil Procedure Code, 8. 260, 

* Whitley Stokes, op. cU., 928. 
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relief, in the case of immoveable property, in the action 
of ejeotment,^ and in the actions of detinue^ and replevin 
for the recovery of the specific possession of personal chat- 
tels, in neither of which latter actions, however, was there 
any certainty of recovering aught but damages. With 
these and some other exceptions the redress given by the 
latter Courts in all actions, whether founded on contract 
or tort,^ sounded in damages only. Equity therefore, 
where necessary, supplemented the deficiencies of this 
remedial jurisdiction, by decreeing the restitution in specie 
of specific moveable property, by compelling^the perform- 
ance of contracts and by the administration of both a 
protective and preventive justice in respect of property, 
the subject of litigation,® Thus, for instance, while in 
eflPect the common law allowed parties to a contract the 
election, either to perform or to pay damages for non- 
performance; equity in* cases where there was either no 
remedy at common law or the remedy was inadequate 
deprived the defaulting party of such election.^ So also 
equity devised the remedy by Injunction in^some respects 
analogous to the equitable remedy of specific performance. 

For while a decree of specific performance as its name 
implies enforces the performance of some specific act, an 
Injunction which is the very converse, judicially forbids 
the performance of some specific act or series of acts.^ 

§ 6. When specific relief is granted by preventing a preventive 
party from doing that, which he is under an obligation® 

— ■ — ' — ^ — 

• See Act I of 1877, 8. 8 ; the common law or prerogative writ 
possessory remedy given by s. 9 is of mandamus) which form the 
taken from s. 15, Act XV of 1859, material of Act I of 1877. 

and resembles the old English * Story’s Eq. Jur., § 714: v. 
assize of “Novel Disseisin.” note (a) to 13th Amer. ed., p. 178, 

• See Act I of 1877, s. 10, which and post, 

embodies, with some change, the * Smith’s Principles of Equity 
common law doctrine of detinue. (1888), p. 688 ; as to the form, how- 

• It is these and other forms of ever, of mandatory injunctions in 
Redress, in the main equitable India, see 

(ss. 8, 9, 10 are common law reme- • This term includes every duty 
dies, and ss. 45—51 deal with mat- enforceable by law. Act I of 1877, 
ters which were the subject of the s. 3. 
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not to do, it is callod -preventive relief/^:* and preventive 
relief Is granted at the discretion of the Court by Injunc- 
tion, temporary or perpetual.® 

§ 7 . Belief by specific performance. Injunction and 
Beceiver belong to the same branch of the law. Moreover 
the appointment of a Beceiver operates as an Injunction 
against the parties, their agents and persons claiming 
under them, restraining them from interfering with 
the possession of the Beceiver except by permission of 
the Court and “ an order for an ■ Injunction is always 
more or les^ included in an order for a Beceiver. It is 
not necessary, if a Beceiver be appointed, to go on and 
grant an Injunction in terms. All three forms of 
relief are dealt with by the Specific Belief Act. The 
issue of temporary Injunctions and the appointment of 
Beeeivers are, together with the subjects of arrest and 
attachment before judgment an^d interlocutory orders, 
dealt with by the Code under the single heading of 

Provisional Remedies.”^ Belief granted by appoint- 
ment of a Receiver 'pendente Ike bears in many respects 
a close analogy to that by temporary Injunction. Both 
are extraordinary equitable remedies as distinguished from 
the ordinary modes of administering relief. Both are 
essentially preventive in their nature being properly 
used only for the prevention of future injury, rat hcjr 
than for the redress of past grievances. Both have one 
common object in so far as they seek to preserve the 
res or subject-matter of tbt', litigation unimpaired, to be 
disposed of in accordance with the future decree or order 
of the Court.^ 

§ 8. There is, however, a distinction between the re^ 
niedies in that “ specific performance is directed to com- 
pelling perforthance of an active duty, while Injunction 

* Act. I of t877, s. 6. ^ Korr bn Receivers, 3wi ed. 

» A<3tI of 1877, s. fi2. (181)X>, p, 9. c 

• M€Uwmtid Zohuruddmn v. * Oiv. Pr. Codo, dPart IV. 

Mdhotmd * High bn Receivers, 16, 17, 

21 Cal.. 85. 91 {18931. 
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(Jtlibiigk someHmes in a stibsidiary ■w^ay requiring an act to 
fie 4obe) is generally directed to preventing the violation 
of a negative one. This difference, however, is very great. 
The remedy of speoifio performance, relating as it does 
id active duties, deals in the main only with contracts 
while the remedy of Injanction, having to do with 
negative duties, deals not only with contracts, but also 
with torts, and with many other subjects, among them 
subjects of a purely equitable nature.’^* ^Whether, howevei*, 
the negative duty, or duty to abstain, be contractual or 
general, the Injunction which enforces it is the same in 
nature and form. The general grounds of sinpiilarity 
between relief by Heceiver and by Injunction have been 
adverted to. Perhaps the principal element of diflference 
between these two important remedies lies in this : that 
an Injunction is strictly a conservative remedy, merely 
restraining action and preserving matters in statn quo^ 
without affecting the possession of the property or fund in 
controversy ; while the appointment of a Heceiver is 
usually a more active remedy, since it bhanges the 
possession as well as the subsequent control and manage- 
ment of the property. The Court by an Injunction ties 
up the hands of the defendants, and preserves unchanged, 
not only the property itself, but the relations of all 
parties thereto. Hut in appointing a Heceiver the Court 
goes still farther, since it wrests the possession from 
the defendant and assumes and maintains the entire 


» “ ITrom the nature of tlio 
case the remedy of specific per- 
foi'manco only applies to cases 
ai'isiiij< out of contraot ; since it 
rarely happens apart from con- 
tract that one person has a ri^lit 
to the perfonnancso of a particular 
act oh the part of another. On 
th^ contrary, the cases for which 
^injunction is a proper remedy 
have usually no connection with 
oontraot. ’There are, indeed, cases 
;V : W, ■ IR 


in which one person contracts 
with anotlier not to do a cei'tain 
act ; and such ne^^tivc contracts 
may, as wo have seen (p. 656, 

Htumley v. TFhomer, 1 OeO. M. $i. 
O., 615), ho specifically enforced 
hy means of injunction.” Smith’s 
Principles of Equity, supra^ 688. 

• Story, Eq. Jur., 13th Amer. 
Ed. (1886), p. 179. Kote hy M. M. 
Bigfclow. Smith’s Principles of 
Equity, 688. 
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iRaria^ement of the property or fund, frequently 
its form, and retaining possession itrougb its officer^ the 
Receiver, until the rights of all parties in interest are 
satisfaotoiily determined. Prom the points of resemblance 
already indicated it is not to be inferred that the appoint- 
ment of a Receiver necessarily follows from the granting 
of an Injunction or that the two remedies are necessarily 
inseparable. And while it frequently happens that the 
Courts are called upon to administer both species of 
relief in the same action, and at one and the same time, 
yet it by no means follows tbat because an Injunction is 
granted a Receiver must be appointed and the two are 
to be treated as distinct and independent matters. The 
Court therefore may refuse a Receiver, although the 
case presented is a fitting one for an Injunction, and 
although an Injunction has already been granted.*^ A 
distinction exists between the case in which an Injunction 
and that in which a Receiver will be issued or appointed 
respectively. “That distinction seems to bo that, while 
in either case it must be shown that the property should 
be preserved from waste or alienation ; in the former case, 
it would be sufficient, if it be shown that the plaintiff in 
the suit has a fair question to raise as to the existence of 
the right alleged ; while in the latter case, a good primd 
facte title has to be made out/’* 

§ 9. Relief whether it be given by the issue of an 
I Injunction or the appointment of a Receiver is granted 
generally upon the principle g'w/a timet ;/bhat is, the Court 
assists the party who seeks its aid, because be fears {quia 
timet) some future probable injury to his rights or interests, 
and not because an injury has already occurred, which 

* High, on Roceivers, 17, 18, and cumstances.’* 

HaU V, jSall, 3 Mao. G., 86, ■ Chartdidat jhav, Padmanand 

where it was said by the Lord Singh Bahadur;, I. L. R., 22 Oal.^ 
Chancellor that the rights to 469, 466 (1896), jper Ghpse |i,nd 
those different remedies are essen' Rampini, JJ., referring to Kerr* 
tially distinct and depend upon on Receivers, pp. 3, 4 Kerr on 
totally different grounds and cir- Injunctions, pp. 10, 11. 
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required any compeusution or other relief. So the remedy 
by temporary injunction being preventive in its nature, it 
is not necessary that a wrong should have been actually 
committed before the Court will interfere, since if this 
were required it would in most cases defeat the very pur- 
pose for which the relief is sought by allowing the 
commission of the act which the complainant seeks to 
restrain* And satisfactory proof that the defendants 
threaten the commission of a wrong (which is within their 
power) is sufficient groilnd to justify the relief.^ These and 
other similar precautionary reliefs were formerly granted 
by Courts of Equity on Bills Quia Timet ^ to support which 
it must have been shown, firstly, that there was a title in 
possession or expectancy in the plaintiff, and secondly, 
that there was danger to the property^® These bills 
would now take the form of an action in the nature of a 
Bill Quia Timet and would be brought, in England, 
in the Chancery Division, and in India, ^ in any Court 
of jurisdiction competent to grant the relief prayed, 
“ The remedy of (final) injunction, like that of specific 
performance, proceeds upon the theory that there are 
duties the performance of which, as they stand, ought to 
be insisted upon, — duties in regard to which an election, 
as an equivalent, to violate the same npon the terms of 
making compensation cannot be permitted ; not indeed 
that all the duties the violation of which may be enjoined, 
may be enjoined^ without regard to the question whether 
damages for a violation could bo accurately computed, but 
that there are duties of a peremptory nature within the 
operation of the remedy of injunction as well as within 
that of specific performance. These duties may here, as 

* Story^s Bq, Jur., § 826. High • Satoor v. Satoor, 2 Mad. H. O. 

on Injunctions, 17— 23. B., 8, 10 (1864). 

• Story Rq. Jur., §§ 825 — 851. ^ v. tft., 10, where it was pointed 

jptelief given by way of cancellation oat that the plaint was r^lly in 

instruments (Act I of 1877, ss. the nature of a Bill Quia Timet ^ 

39—41) is also given upon the prin- but that it did not disclose any of 

quia timet, Story^s Bq. Jur., the grounds necessary to support 

§ 6^. such a bill. 
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well as in the law of epeoific performance, be termed 
primary, since they are not snbstitntionaL ^ 

§ 10* The ma^O&r in which the above-mentioned cd 
^iven by Courts of Equity is^ of course, dependent o,n 
circumstances. They interfere sometimes by the mere 
issuing of an Injunction or other remedial process.^ But 
that portion of equitable jurisdiction which consists in the 
administration of a protective or preventive justice is not 
limited to this. The Courts interfere also by orders to 
pay funds into Court,® by directions to give security, by 
orders for tlfe detention and preservation of property, by 
other like orders and directions,* and by the appointment 
of a Receiver to receive rents or other income,® thus 
adapting their relief to the precise nature of the parti- 
cular case and the remedial justice required by it ; the 
object being in all cases to preserye property to its appro- 
priate uses and ends.® 


Thejeri^antof § 11. The exercise of the jurisdiction to grant relief by 
protective appointment of a Receiver,^ or the issue of an Injunc- 

tion,® is not s^matter ex dbeito juBtitice^ but one which is 
tlonary. purely within the discretion of the Court. The latter is 
not bound to grant such relief merely because it is 
lawful to do so. But the discretion of the Court is not 


arbitrary, but sound and reasonable, guided by judicial 
principles and capable of correction by a Court of Appeal,^ 


■ • Sfcory’e Eq. Jur,, 13th Amer. 
ed. <1880), pp, 178, 179. Note by 
M. M. Bigelow. 

•v. tfttpra. 

See Satoor v. Satoor, 2 Mad. H. 
O. B., S, 11 (1884) the protection 
of property which is the sabjcct 
of litigation by requiring it to be 
brought into Court is an impoi*t^ 
ant part of its (the Court’s) juris- 
didtioii.”] 

^ The Courts in India practical- 
ly possess all these powers of pro- 
tective and pi^yentivo relief. Sw 
the interlocutory orders ^in the 
Civ. Pr, Code, ss. 488--6<)2. Of 


these, BS. 498 — 600, 502, were first 
inserted in thetCode of 1877. Sec- 
tion 601 corresponds with s. 91 of 
the Old Code, Act VIII of 1869. 
Sections 498 — 600 are taken from 
Order 52, Rules 2 — 4 of the English 
Juciioature Act, and s. 502 from 
s. 244 of the New York Code. 

• Civ. Pr. Code, ss* 603’— 605 j 
Act I of 1877, s. 44. 

• Stoiy’sEq. Jrur ,§ 820; Smith’s 
Principles of Equity, 762, 

< Act I of 1877, s. 44. 

• /6.,s.62. 

• Id., s. 22 (discretion to decree 

specifte performance; St<)J^> 
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All <q[;ixe£itiqns of discretion are usually questions of degree.^ 
Wheretiiere is a discretion exerciseable the Court is bound 
to look at all the circumstances of the case.’ The juris- 
diction of the Court to interfere being eq ui table is 
governed upon equitable principles. -fiSind therefore the 
Court will, amongst other things, look to the conduct of the 
person, who makes the application,® Where an appeal 
attacks the exercise of discretion, before the Appellate 
Courts will interfere on this ground in favour of the appel- 
lant, the latter must satisfy such Court that the discretion 
has been improperly exercised.* ^ 

The occasions and principles upon which these discre- 
tionary powers will be exercised by Courts in British 
India form the subject-matter of this branch of the law 
and of the following chapters. 


— ^ ^ ^ i ^ 

Jar., § 74’2) ; the same rule holds 
^ood for injunctions in the case of 
obligations arising from contract ; 
ib,, a. 54 : Callian Harji^van v. 
Ifarsi Triitum, I. Ij. R., 18 Bom., 
714 (1894), and the principle is of 
general application in other cases. 
For ** discretion, when applied to 
a Court of law, means discretion 
guided by law. It must be gov- 
erned by rule and not by humour. 
It must not bo arbitrary, vague, 
and fanciful, but legal and regu- 
lar.’’ Per tiord Mansfield in Wilke’s 


case, 4 Burr., 2539, cited in 
Sahai v. BJiairo Psrshad Singh, I.ti. 
R., 5 Cal., 260, 265 (1879) ; SeeaXao 
remarks in Queen- Emprese v. C?/«a- 
gan Duyaram, I. R., 14 Bom., 
331, 344, 352 (1890),*2?er Jardine, J. 

• Ghanaeham Nilkant Natlkarni, 
V. Moroha Ranu'Jiaruira Pai, I, li, 
B., 18 Bom. (1894) at p. 493. 

• Jb., at p. 484. 

• Act I of 1277, 8. 66 C/) ; Kerr on 
Inj., 16 : Kerr on Receivers, 7. 

^ Shadi V. Anup Singh, I. L. R., 
12 All., 438 (1889). 



CSAFTUR I. 

Injunctions Okn^ebauuy. 


g 12, MKAlfflNa OV TBR^ . JwjxriTo- 
TION.*' 

g 13. Forms OF Injtjnotion— 

(i) Temporary, 

(ii) Perpetual. 

(iii) Mandatory • 

§14. ORIOIN OF fTHH EQXJITABI^B 
Kbi^f Bir Injonotion’. 

§ 16. SBBJJEOT-MATTBR of ItyJTTNC- 
'WONS. 

§ 16. C5T.ASS1FICATI01T OP SOBJBOT- 
mattbr, 

(i) Injunctious in respect of judi- 
cial proceeding's (actions — 
execution — wj^ongful sale in 
execution). 

(ii) Injunctiox^ in respect of Acts 
not beii2ig judicial proceed- 
ings (contract — trust- — tort). 
§ 17. Parties — - 

(i) In whose favour an Injunction 

will bo granted. 

(ii) Against whom an Injunction 

may bo granted. 

g 18, JEssEiiPriAi.a to the Grant of 
RBMBF BY WATOP iNJUNOnON 
. OR Receiver, common to 

BOTH FORMS OF REZ^IEF 

(i) Relief cannot be granted mere- 
ly to enforce a penal law, 

(ii) There must be a pending civil 
action. 

(Iii) Cognizance of the action must 
not be barred. 

Jkfaine Jl/be/ar v. Islatn A.mafncUh^ 

(iv) The Court must otherwise have 
jurisdiction to try the suit. 

§ 19. Equity acts in personam, 

P’CTiw- V. l*<y)rd> ^alii-7iu)*>e, 

§ 20. The Affwcation of this 


Maxim IN iNBiA— 

JRaJmohu.fi, JBose v, JSaH Zfidiaft 
Jtwilvfay Oo. 

Jii.ggod,umh<x J}o6gee v. I^ucldamOThey 
'JDoMee. 

§ 21. Must be consibbreb with 
Reference to the Statu- 
tory Jurisbiction. 

Fhe JSktst Indian, Railway Cfo. v. 
The Rertgal Ooal Co, 

I>elhi and, Rondon JBarvk v. Wardie, 

§ 22. J URISBICTION TO ISSUE IN- 
JUNCTIONS. 

§ 23. Jurisbiction to appoint Re- 
ceiver. 

§ 24, The Exercise of Jurisbic- 

TION IS BISCRBTIONARY- 

(i) Both in the case of Injunc- 

tions. 

(ii) And in that of Receivers. 

§ 26. Courts by which an Injunc- 
tion MAY BE QRANTED 

(i) Courts of Original Jurisdiction. 

YaTTvin-ud-Dofwlah v, A-hmed AH 
RJhan^ 

Gossain JMoney Rui'ee v. Oour jPer, 
sJuxd Singh, 

(ii) Courts of Appellate Jurisdic- 

tion. 

(iii) Ck>urts of Revisional Jurisdic* 

tion, 

§ 26. Enforcement of Orbers ahb 

llEOREBS. 

§27. The Effect anb Operation 
OF AN Injunction, 

§ 28. Breach of an Injunction, 

§29. Compensation to BEPKHfB- 
ant for the issue of an 
Injunction OK Insufficient 
Grounbs 
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§ 12. When Specific Relief is given by preventing a M^nin|:^of 
party from (loing that which he is under an obligation not junction.’* 
to do it is called preventive relief which is granted by 
means of an Injunction.^ An Injunction was, under the old 
English procedure, a writ issuing by order and under seal 
of the Court of Chancery and was, with certain excep- 
tions, until the Judicature Act of 1873, a remedy peculiar 
to that Court.* A writ of Injunction® may be described to 
be a judicial process whereby a party was required to do 
a particular thing, or to refrain from doing a particular 
thing, according to the exigency of the writ, process, 
however, was rather preventive than restorative, though it 
was by no means confined to the former object. Under the 
present English procedure no writ of Injunction is to issue* 

An Injunction is in England,^ as in India/ by juagment 
or order, and such judgment or order has the effect 
which a writ of Injunction in Chancery previously had. 

§ 13. Duration, as well as the positive or negative ^orraa of In- 

character of their commands, determine the several forms 

* 

of Injunction which may be either non-mandatory or 
mandatory, temporary or perpetual. 

In the first place in respect of duration, Injunctions are, (i)Tompor- 
either temporary (or, as they are sometimes called, in- ary. 
terlocutory) or perpetual. The former are such as are 
to continue, until a specified time named in the order 


VActlof 1877, 8. 6. 

• Kerr on Injunctions, 3rd od., 
1888, pp* 9, 1 ; Smith’s Ohancory 
Practice, i, 819 (1862) ; Joyce on 
Injunctions (1872), p. i. By tho 
Judicature Act all the jurisdic- 
tion of the Court of Chancery 
was transferred to the High Court 
of Justice, and a somewhat larger 
jurisdiction to grant injunctions 
was given to the latter by s. 25 (8) 
thJin that possessed by the former 
Court : Kerr, 1, 

• As to the form of a Writ 
of Injunction in Chancery, Stift 


Smith’s Chancery Pi^actice. ii, 
265, 266. Eden on Injunctions, 
367-387, 

^ Ord. E., r. 11 : for some forms 
in use in tho matter of injunctions 
and restraining orders, -Stf^Danieirs 
Chancery Forms, 4th od. (1885), 692 
-698. Civ. Pr. Code, Schod. IV, 
Forms Nos. 166, 167. 

* Civil Procedure Code, ss. 492, 
493, 496 ; Act of 1877, s. 53. The 
former deals with the granting of 
injunetions by order, the latter, 
vnth the granting of injunctions 
by decree at the hearing. 



or lantil the furtlior brder of the 

:^ant©4 at any period of a euit^ and ate regulated by the 
Gdde of Frpcedure. The Oourt ih 

of an Injuttctioil under 8. 493 of the Code grant it upon 
such ternie as to the; duration of the injunction^ ^ it 
thinks fit.* The temporary Injunction is merely pro- 
visional in its nature and does not conclude a right ; its 
effect and object is merely to preserve the property in 
dispute m statu until the hearing or further order, or . 
to prevent future inj ury , leaving matters as far as possible 
in statu until the suit in all its bearings can be beard 

and deterpained.* The sole object of an interlocutory 
Injunction is to preserve the subject in controversy in its 
then condition, and without determ ining any questions 
of merely to prevent the further perpetration of 

wrong, or the doing of any act whereby the right in 
oontrovorsy may be materially injured or endangered. 
Only such restraint will therefore be interposed as may 
suffice to sto^ the mischief complained of and preserve 
matters in si^atu quo.^ In granting such Injunctions the 
Courts in no manner anticipate the ultimate determina- 
tion of the questions of right involved. They merely 
recognise that a sufficient case has been made out to war- 
rant the preservation of the property or rights in issue 
in statu until a hearing upon the merits, without 

expressing and indeed without having the means of form- 
ing a final opinion as to such rights. The Court upon an 
application for a temporary Injunction will deal with the 
application upon the evidence before it and will confine 
itself strictly to the object sought and as far as possible 
abstain from prejudging tbe question in the cause^® 

» Act I of 1877, ». 63. ‘* Blatcemor« 'v,Olampf'g€bnshir€^ 

• Civ, Pr« Oodo, B. 493- 1 JWCyl. & K., 154, Xjoi^d : 

^ Kerr on injanctions, 9 lO. J^rou^rham^ Ilifch Inj., 6.6. 

High Inj., 6.6. Shspherd y. Thig • High Inj., 6 y Oo^e^naeh JU^^^ 
of tlie JPort af Bovnbdy, kery^e KtiUy ilTwWicA?, I. Ij, 

I. I4. tl,, 1 Bom.. 132, 1^ B... 10 Col.. 226, 231 Kerri 

p^ ^<^v 0 vio, J* ' : ^ ^ .. Inj., 24 ; VAa 
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In order io sustain^^to Injunction for the protection of 
property pendente lite it is not necessary to decide in favour 
of the plaintiff upon the merits, nor is it necessary that 
he should present such a case as will certainly entitle him 
to a decree upon the final hearing, since he may be entitled 
to a temporary Injunction, although his right to the relief 
prayed may ultimately fail A Nor is the decision of the 
Gourt in granting or refusing a preliminary Injunction 
conclusive upon either the Court or parties on the subse- 
quent disposition of the cause by final decree.^ 

The Court will not, however, upon an application for 
such an Injunction shut its eyes to the question of the 
probability of the plaintiff ultimately establishing his 
demand and will, before it disturbs a defendant in the 
exercise of a legal right, consider the probability of the 
plaintiff maintaining his jright against the defendant.® 

The orders pronounced by English Courts upon applica- 
tions for temporary Injunctions have varied at different 
times. Under the former practice, as well as under the 
Civil Procedure Code,* the form usually adopted was and 
is “ until the hearing of the cause or until further order.” 
Under the present English procedure it is ‘‘ until judgment 
in this action or until further order,” in order to show 
that the Injunction is not to extend beyond it, unless then 
continued.^ For an Injunction, which has been granted 
upon an interlocutory application, is superseded by the 
judgment in the fiction. If it is intended that it should 
remain in force, it must be expressly continued.® 

A temporary Injunction may further come to an end 
before decree, where an application for its discharge has 
been made and granted under s. 496 of the Code. 

manand Sinffh Bahadur, 1. h, 1 Coopt. Oottenham, 97; and see 

22 Cal., 459, 466(1895). Attorney -General v. Mayor, 5 

Great Western Mailway Co* v. I>eG. M. & O,, 62. 

Mirrniingham My* Co*, 2ph., 597* ^ Civ. Pr. Code, Sched. IV, 

• High In}., 6, citing Andrae v. No. 166 ; Act I of 1877, a. 63. 

407. (Amer.) ‘ 1 Set., 173 ; Kerr, 629, 630. 

* 0apton V* AUorney-Genered, ® Kerr, 637. 
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If a suit is an InjuacMon by the decren 

wiU of course subsist pnending an against tbat decree. 

But, if a suit is dismissed, an interlocutory Injunction pre- 
viously granted comes to an end.^ The suit ceases to be a 
pending sult^ and the Court wMch dismissed^ ceases to have 
jurisdictioii either to continue and maintain the Injunction 
so previously granted, or to issue a fresh Injunction in re- 
spect of the matter in suiM If it is desired to obtain a 
temporary Injunction pending the hearing of an appeal, 
an application for that purpose should be made to the 
AppeUate Gourt.^ 

A temporary Injunction may be granted, if in 
any suit it is proved by affidavit or otherwise (a) 
that any property in dispute in a suit is in danger 
of being wasted, damaged or alienated by any party 
to the suit, or wrongfully ifSold in execution of a 
decree, or (i) that the defendant threatens, or is about to 
remove or dispose of his property with intent to defraud 
his creditors. In such cases the Court may by order grant 
a temporaigr Injunction to restrain such act, or give 
such other order for the purpose of staying and prevent- 
ing the wasting, damaging, alienation, sale, removal or 
disposition of the property as the Court thinks fit, or 
refuse such Injunction or other order.* 

Further, in any suit for restraining the defendant 
from committing a breach of contract or other injury, 
whether compensation be claimed in jfche suit or not, 
the plaintiff may, at any time after the commencement 

* Kalyanhhai Dipehiind v. Ohan- Pitam Mai, 1. 1j. H., 10 All., €06, 

asham Lai JadunaU^i, 1. Jj. 512(1888). 

5 Bora., 29, 31 (1880) and oases Shaikh Moheeooddeen y. Shaikh 

cited in noxt note. Ahfned ossein, ^vkpva,2S5;Gossain 

• Yamin-ud^Doivlah v. Ahm€d Mamy Pureis v. Oour jpershad 

AH Shan^ I. L. K., 21 Oal.« 561 Singh, supra at p. 149; Kirpa 
(1894) ; Shaikh MoheeoodcUen v. JOayal v. Jlani KUhori, I. X#. K., 10 
SheUth Ahmed 14 W. B.., All., 80 (1887) ; JTanaAi Ram v. 

384 (1870) ; OoBBain Money Puree r. Biddya Ram, I. X*. B., 1 ABi, 549, 
Oour Persfiod Singh, l. X«. B., 11 551, note (1878). 

Cal., 146 (1884) ; of. <7Aa»d V. ♦ Oiv. Pr. Code, s. 492. 
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of the suit, and either before or after judgmentj apply to 
the Court for a temporary Injunotion to restrain the de- 
fendant from committing the breach of contract or injury 
complained of, or any breach of contract or injury of a like 
kind arising out of the same contract or relating to the 
aame property or right. The Court may by order grant 
such Injunction on such terms as to the duration of the 
Injunction, keeping an account, giving security, or other- 
wise, as the Court thinks fit or refuse the same.^ 

A perpetual Injunction can only be granted by the (ii) Perpetual, 
decree made at the hearing and upon the merits of the 
suit. It is in effect a decree of the Court. The defendant 
is thereby perpetually enjoined from the assertion of 
a right or from the commission of an act which would 
be contrary to the rights of the plaintiff.* As is indica- 
ted by its name a perpetual Injunction is unlimited in 
duration. It is in effect a decree and concludes aright 
and in the matter of procedure is regulated by the law 
relating to decrees, and in the matter of its grant by 
the provisions of the Specific Relief Act. 

Subject to the other provisions contained in, or referred 
to by Chapter X of the Specific Relief Act, a perpetual 
Injunction may be granted to prevent the breach of an 
obligation existing in favour of the applicant, whether 
expressly or by implication. When such obligation arises 
from contract, the Court will be guided by the rules and 
provisions contained in (chapter II of that Act relating 
to specific performance. When the defendant invades or 
threatens to invade the plaintiiFs right to, or enjoyment 
of, property,* the Court may grant a perpetual Injunction 
in the following cases (namely) ; — (a) where the de- 
fendant is trustee of the property for the plaintiff ; (b) 
where there exists no standard for ascertaining the actual 
damage caused, or likely to be caused, by the invasion ; 

— ^ — ^ - • . 

» Civ. Pr. Code, s. 493. a trade-mark is property. Act I 

» Act I of 1877, 8. 53. 011877,8.54. 

• For the purpose of this section 



as 

(c) where the mvasien is soph that peoaniary cpmpehsa- 
lion would not afford adequatP relief ; (df) where it is 
able that pecuniary compensation cannot bp got for thO' 
invasion ; (e) where^^^^t^ Injunetion is neoessary to pre-^ 
vent a multiplicity of jndipial proceedirigSi.^ 

Thus (a) -d iets certain 1^^^ By and j? contracts not to 
dig sand or gravel thereout* dL an Injunction 

to restrain B from digging in violation of his contract. (^) A 
rings bells or makes some other unnecessary noise so near 
a house as to interfere materially and unreasonably with the 
physical odknfort of the occupier B. The latter may sue 
for an Injunction restraining d. from making the noise** 
Injunctions are further distinguishable according as 
they are framed to prevent or to compel the peifor- 
mance of an act. When an order is framed to compel 
the performance of a positive apt, it is called a mandatory 
Injunction,* By the Specific Belief Act the Courts are 
expressly given power to grant Injunctions to do substan- 
tive acts, when such Injunctions are necessary to prevent 
the breach <ir an obligation. That Act provides that when 
to prevent the breach of an obligation it is necessary to 
compel the performance of certain acts which the Court is 
capable of enforcing, the Court may in its discretion 
grant an Injunction to prevent the breach complained of, 
and also to compel performance of the requisite acts. 
In England the same thing is partially effected by the 
indirect method of making orders, called mandatory In- 
junctions, to refrain from leaving a thing undone^ 

Thus (a) Aj by new buildings, obstructs light to access 
and use of which B has acquired a right under the Indian 
Limitation Act, Part I V. B may obtain an Injunction, not 
only to restrain A from going on with the bOildings, but 

* A<5tlofl877, 8. 64, » High 

» 16., ills, <#). ^ Apt I of ld77, s, 

iho numerous bther illustmtipn^ mm($ 6/ Objects and Rmiomi 

appended to a. 64 of See Xawe IQ 

jaellof Act. Ve8.,192. 
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also io prill dririrri so muoli of them as obstructs light. 
(&) over B's land. 

S may sue for aix injurietion^^^t^^ down so much of the 
eaves as so project.^^^^ In the case put as Illustration (0 
to section 54 of the Specific Relief Act,^ the Court may 
also order all written communications made by 1?, a 
patient;» to A as medical adviser^ to be destroyed, (d) In 
the case put as illustration {y) to section 54 of the Speci- 
fic Relief Act,* the Court may also order A*s letters to be 
destroyed. (^) A threatens to publish statements conoern- 
ing B which'would be punishable under Chapter XXI of the 
Indian Penal Code. The Court may grant an Injunction 
to restrain the publication, even though it may be shown 
not to be injurious to B^s property. (/) A being B’« 
medical adviser, threatens to publish written commu- 
nications with him, showing that B has led an immoral 
life. B may obtain an Injunction to restrain the publi- 
cation. (g) In the oases put as illustrations (y) and {w) 
to section 54 of the Specific Relief Act* and as illustrations 
(je) and (/), ante^ the Court may also order the copies pro- 
duced by piracy, and the trade-marks, statements and 
communications, therein respectively mentioned, to be 
given up or destroyed.'*' 

A mandatory Injunction may be either temporary or 
perpetual. A mandatory Injunction is, however, seldom 


* A is medical adviser. He 
demarids money of nVhich B de- 
clines to pay. A then threatens 
to make known the effect of B's 
communications to h^m as a pa- 
tient. This is contrary to A^s duty, 
and B may sue for an injunction 
to restrain him from so doing ; 
Act I of 18T7, s. 54. iU. (i). 

* Av a very eminent man, 
writes . letters on family topics to 
jR. sAfter the death of A and 

<7, who is residuary legatee, 
proposes to make money by pub- 
lishing A’ff letters. i>, who is A’# 


executor, has a property in the 
letters and may sno for an injunc- 
tion to restrain C from publishing 
them. Act I of 1877, s. 54, ill. {y), 

• A pirates B*s copyright. B 

may obtain an injunction to re- 
strain the piracy, unless the work, 
of which copyright is claimed, is 
libellous or obscene. Act 1 of 
1877, s. 64, ill. (??)• ^ improperly 

uses the trade-mark of B, B may 
obtain an inj unction to restrain the 
user, provided that use of the 
trade-mark is honest. Th., ill. {w}* 

♦ Act I of 1877, s, 56. 
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Origin of tho 
eojiiitablct 
r^ief bjr 
Injunction. 


Subject- 
matter of 
Injunctions. 


gfaiited before the hearing^ though ^hen tbo b^ clear 
and free from doubt it may be had upon interlooutory 
application.* When a mandatory Injunction is asked for, 
the plaintiff need not apply for an interlocutory Injunetion 
before the hearing.* 

§ 14. The jurisdiction of equity td decree Irg unctions, 
as well as specific performance, arose, owing to the fact 
that the Courts of Common T-iaw could afford no remedy at 
all or such remedy as they could afford Was imperfect or 
inadequate. The common law Courts had, indeed, in 
certain oal^s, the power of prohibiting the committal of 
wrongs ; so waste could be restrained by the writ of 
prohibition and estrepment of waste- But the cases in 
which that law supplied remedies of this nature were 
very few, and the procedure by which they were applied 
was cumbrous and inconvenient^ so that the assistance of 
equity was at an early period found necessary for the proper 
administration of justice ; and when this jurisdiction was 
established, the superiority of its process gradually caused 
the inferior^'Vemedies of law to fall into desuetude.* 

§ 15. An Injunction is a form of relief granted in a 
pending suit in respect of the actual or threatened infringe- 
ment or invasion of some legal rights that is, some right 
recognised by and capable of being enforced at law, where 
under the circumstances of the case and upon the principles 
which govern the issue of Injunctions, this form of relief is 


* Kerr, 61; High on Injuno-^ 

tlon 9 , 3, Kden Injunctions, 330, 
331; QaUv, 8 Jur. K. S., 

987 ; Johmtonv. Courts of Justice 
Chunibers, W. K. (1883). 6. 

* lb., JSo&in«oi» V. ByTon^ 1 Bro. 
C. O., 6SS ; Bervsy v. Smith, 1 K. & 
J,, 3^ : AUomeyJjfeneral v. Metro- 
politan Board of Worhs, X H. & 
IM[., 312; Bonner Great Western 
J^ilvsay Co^, 24 Oh. D., 10. The 
Court yriU moreover nev^r fiincli 
from ordering work to be undone. 


if it has been forced on pending 
an appeal or pending a motion 
for an Injunction, Wimbledon 
Local Board v. Croydon Rural 
Sanitary AtUhorify, Oh, !>•, 
428,429. 

• Gale y. AbboU, 8 Jar. N. S., 
987. 

* Story’s Eq. Jur,, §§ 714, 884; 
Smith’s Principles of Eqnjty, 
090. Spence’s Equitable jurisdio- 
tlon, i, 608, Eden’s In juimtions, 
169, 
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tha appropriate remedy for suet invasion or infringement* 
An Injunction will not be granted to parties^ who have no 
legal right whatever. For it is in its nature a just and 
convenient remedy granted for the purpose of protecting 
or asserting the legal rights of the parties, that is, 
for the defence or enforcements of rights which are 
capable of being enforced at law or in equity,^ The 
granting of Injunctions is not limited to cases in which 
there is actual or prospective injury to properti/. Thus 
the publication of a libel,^ the making of slanderous 
statements® and injury to personal status may be restrain- 
ed.* But where the subject-matter of an Injunction is pro- 
perty, the latter should, when granted, be strictly confined 
to the property in suit f as of course in other cases to the 
restraint of the particular act or acts complained of. 
Though when a plaintiff alleges and proves a peculiar and 
specific injury, the order winch he obtains gives him an 
extended right in general terms to restrain any injury of 
the same kind.^ Equity will not interfere for purposes 
of punishment only nor will it lend its aid* by Injunc- 
tion for the enforcement of right or the prevention of 
wrong in the abstract, and unconnected with any injury 
or damage to the person seeking the relief : nor will the 
Court interfere by Injunction in matters merely criminal 
or immoral, which do not affect any right to property f 
nor will the Court interfere in political matters or with 


* North London lUtilxoay Go* v. 
Grsat North&rn BaUtoay Co.^ It 
Q. B. B., 38, 39; Kerr, Inj., 2—4; 
and See Snell, Bq. , 578. 

• Act I of 1877, s. 55, ill (e ) ; 
QuaHz Hill, etc,, Mining Co, v. 
Ball, 20 Oh. B,, 601 ; Thomas v. 
WilHams, 14 Oh* B., 864 ; this was 
not so either in Bngland prior to 
the Judicature Act, 1873 {Pmden- 
tialjismrance Qo. v. Knott, 10 Oh., 
142), or in India prior to the pass- 
ing of the Specific Relief Act, 
Shepherd v. The Trustees of the 


Port of Bowfyay, I. B. R., 1 

Bora., 132 (1876). See Kerr, Inj., 
2, 502. 

•* Loo(fv, Bean, 26 Oh. B., 306? 
Hayward V* Haeyward, 34 Ch. B., 
204. 

^ Aslam V. Mayor, etc,, of South- 
hampton, 16 Oh. B., 148 ; but Sect 
also Millican v. SulUvem, 4 Times 
R., 204. 

• See post, 

• Joyce’s Boctrines, 58. 

» High Inj., 3. 

• V. post. 
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the public duties of depaHments of govemmotit or tbo 
sovereign acts of foreign governments.^ 

The subject-matter of Injunctions is generally set forth 
in the Code and Specific Relief Act. The cases in which 
temporary Injunctions may be granted under the Code are 
those in which there is danger of waste, damage, alienation 
or wrongful sale in execution of a decree of property in suit 
to which the plaintiff has a przmd legal claim, a 

threatened removal or disposition by a defendant of bis 
own property with intent to defraud and to defeat the 
rights of his creditors, and a threatened breach of con- 
tract or a threatened committal of some other injury by 
the defendant to the legal right of the plaintiff. And a 
perpetual injunction may be granted, subject to the other 
provisions contained in, or referred to by. Chapter X of 
the Specific Relief Act, to prevent the breach of an obli- 
gation existing in favour of tile applicant, whether ex- 
pressly or by implication. The term “obligation” here 
includes all such duties, but only such as are enforceable 
by law. Itsnust therefore be shown, in the first place, 
that there is a legal right, and that there is an injury 
either actual or prospective to that right. The subject- 
matter of the suit must not be illegal. So where more 
than twenty artizans signed an agreement whereby they 
constituted themselves an association for a particular 
purpose, but which association was not registered, it was 
held that the Court could not grant an Injunction to 
restrain the breach of such agreement.* 

§ 16 . The occasions upon which the assistance of the 
Courts by way of Injunction may be invoked in aid of legal 
rights may be more particularly classified as follows In- 
junctions (A) in respect of judicial proceedings, being either 
actions, or proceedings in execution of decrees made therein, 

' -v* po»t ; JoyoeV Pootrines, 4 ; ed States v, Priolmut 2 “B.. ic 

Kerr, Inj,, 5; as to political 669. ; 

matters, see JSmperor of AuHria ■ Bhikaji Sabaji V. Bapu Sajut 
V. Day, 8 PeG. F.A J., 217 ; Unitr I. p. R., 1 Bom., 650 (1877). 
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an4 either of which may pending or non-pending 
at the date of application : (B) in respect of acts not 
being judioial proceedings, which second division may be 
subdivided into Injunctions in the case of obligations 
arising (i) from contract ; (ii) from trust ; (iii) in tort, 
st^h as injuries to the person, to property or to priv^ate 
franchises in the nature of property. 

But as the abovemention,ed matters are those in respect 
of which an Injunction may generally be granted, so also 
in the case of each there exists certain statutory restric- 
tions withdrawing particular cases from the operation of 
this form of relief. 

An Injunction will bo refused (a) on grounds which 
are based on the character and conduct of the applicant^ 
viz,^ if the applicant have no personal interest in the 
matter :^ or his conduct ^or that of his agents has been 
such as to disentitle him to the assistance of the Court 
or if he has acquiesced in the continuing breach complained 
of (/>) on grounds which are based on a consideration 
of the relief applicable^ that is, when equally efficacious 
relief can certainly be obtained by any other usual mode 
of proceeding, except in case of breach of trust and (e) 
an Injunction will bo refused in certain particular* cases. 

Thus an Injunction cannot be granted in resj^eot of 
class (A) — ('I) to stay proceedings in any matter; 

(2) to stay civil proceedings in a Court not subordinate 
to that from whicji the Injunction is sought ; (3) to stay a 
civil judicial proceeding pending at the institution of the 
suit, in which the Injunction is sought, unless such restraint 
is necessary to prevent a multiplicity of proceedings,^ 
And an Injunction cannot bo granted in respect of class 
(B). viz, (1) in contract, to prevent the breach of a contract, 
the performance of which would not be specifically en- 
forced provided that where a contract comprises an 

■■ ■ ' . — — — ^ ^ ^ ^ — — 

r Act I of 1877, s. 56, cl, <Ar). r6., 61. (/). 

^ cl. (^). • Act I of 1877, s. 56, ol. («) (5) («). 

® Z5.; el. (A) ♦ ol. (/). 

W, Iii 


3 
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aflfirmative agreement to do a certain act, conpled with 
a negative agreement, express or in^Ued, not to do a 
certain act, the circumstance that the Court is unable to 
compel specific performance of the affirmative agreement, 
does not preclude it from granting an Injunction to per-- 
form the negative agreement ; provided further that the 
applicant has not failed to perform the contract so Tar 
as it is binding on him (2) in case of tort, to prevent, 
on the ground of nuisance, an act of which it is not 
reasonably clear that it will be a nuisance.^ (3) The 
Court will \iot interfere to restrain persons from applying 
to any legislative body,® whether of this or of a foreign 
country. This jurisdiction has been asserted to exist 
in England, but it is difficult to conceive a case in 
which such an Injunction would be granted.^ ( 4) 
Lastly, the Courts will not by» Injunction interfere with 
(«) the public duties of any department of the Govern- 
ment® of India or the Local Government, or (it) with 
the sovereign acts® of a Foreign Governments 

The limits within which a Court of equity interferes with 
the acts of public functionaries or bodies, are perfectly 
clear and unambiguous. So long as those function- 
aries strictly confine themselves within the exercise of 
those duties which are confided to them by the law, the 
Court will not interfere. The Court will not interfere to 
see whether any alteration or regulation, which they may 
have directed, is good or bad; but, if they jire departing from 


» Act I of 1877, s. 57. 

* 76., s. 66, cl. to). 

• (o). 

♦ Kerr, IaJ„ 6, 7 ; Joyce’s Doc- 
trines^ 23 ; Joyce’s Inj., 804, and 
cases there cited. In America 
the jurisdiction is not recognised. 
High In 26. 

^ Ellis V, Sim., 214. - 

^ Qla^tone v. Ottoman Bank^ 1 
H. A M., 605 ; 9 Jmv K. S., 
246. 


» Act I of 1877, s. 66, cl. (d). 
See as to contracts, etc., of foreign 
Governments; Smith v, Weguelin^ 
li. B., 8 Eq., 198 ; 17 W. B., 924 ; 
Tvsy cross v. DreyfusSt 6 Oh. D., 
606; Lariviere v. Morgan, 7 Ch., 
660 ; Morgan v. Lariviere, 7 H. ti,, 
423,430, and removal of proporty; 
Vavasour v. Kemp, 9 Ch. D.,i851 ; 
Foreign Bondholders v. Pastor, 23 
W. B., 109 (Eng.); Joyce’s Doc- 
trines, 3—7. 
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that power whiob the law has vested in them — if they are 
assuming to themselves a power over property which the 
law did not give them- — the Court no longer considers them 
as acting under the authority of that law, but treats them, 
whether they be a corporation or individuals, merely as 
persons dealing with property without legal authority.^ 
And although the Court will not interfere with any 
public duty which a public quasi corporation aggregate 
(as for instance, the Lords of the Treasury) have to 
discharge, or with any discretion which they have to 
exercise, in their public capacity, yet it will restrain them 
from doing a mere ministerial act — such as the payment 
of compensation-money awarded for the abolition of an 
office, with a view to secure the money for the parties who 
may be deemed to be entitled to it.* Though no Injunc- 
tion may thus issue, yet»the law has provided in certain 
cases a remedy for the breach of a public duty. The en- 
forcement of public duties was formerly the object of the 
common law or prerogative writ of mandamijs, and though 
neither the High Court nor any Judge thereof may now 
issue such a writ,® yet the Specific Relief Act gives to 
the Presidency High Courts powers similar to those 
hitherto exercisable by this writ, enabling them to require 
specific acts to be done or forborne within the local limits 
of their ordinary original civil jurisdiction only.* 

§17. The general principles deducible from the author- 
ities as to the joinder of parties, complainant and defendant, 
in Courts of Equity apply to the case of an Injunction 
Bill, and by these principles the Court is guided in deter- 
mining whether proper parties have been brought before 
it for or against whom relief by Injunction is asked.® 

By the provisions, however, of s. 31 of the Civil Proce- 
dure Code, no suit shall bo defeated by reason of the 

JPrewen v. ZtSwis, 4 My. & Joyce’s Doctrines, 299-301. 

Or., 249. 254 ; 9 Sim., 66 ; Joyce’s • Act I of 1877. s. 50. 

Doctrines, 24, 25 ; Kerr. Inj., 568. ♦ /&., ss, 45--51. 

• V. 6 Sim., 214 ; See * High Inj., s. 1647. 


Parties 
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Injiinction 
will b© 
gmntod. 


misjoinder of parties, and the Court may in suit 

deal ‘vrith the matter in controversy so far as regards the 
: rigHts and interests of the parties actually befor it, 
m In Whose An Injunction will only be issued in favour of the 
avour an p0r gon or persons, whose legal right has been inf ringed. 

An Injunction cannot be granted, if tbe applicant haye 
no personal interest^ in the matter even though he may 
have been made a party to tbe aotion.^ The jurisdiction 
will be exercised only on behalf of parties having a legal 
right, and interested in the transaction or subject-inatter 
of the proceedings which it is sought to enjoin. Nor 
will the Court interpose by Injunction for the protection 
of one who seeks relief indirectly through the equities 
of other parties on which they themselves do not insist.® 
The simplest and most generally accepted "test in deter- 
mining whether a person is a‘> proper party plaintiff 
to an action for an Injunction is whether he possesses 
a legal or equitable interest in the subject-matter of 
the controversy.® This legal right may be inherent either 
in some particular individual alone, or it may bo common 
to an individual, along with a number of other personsj 
whose interest is identical in a juridical point of 
view ; or the act complained of may affect the public 
at large. In the first case the individual whose right 
is infringed alone can sue. Where there are several 
persons in whom the right to relief claimed is alleged 
to exist jointly, severally, or in the alternative in 
respect of the same cause of action, they may all be 
joined as plaintiffs.^ Where there are numerous parties, 
that is to say, parties capable of being ascertained,® 
having the same interest in one suit, one or more of such 
parties may, with the permission pf the Court, sue or 


» Act I 011877, 8. 66, cL (*); • 

W^/nne v.JUFewboroufjh^ lYQS.ti'^i • High In j„ s. 1660. • 

JErt<«<<wvy. l6 L, J., Oh,, ♦ Oiv. Pr. Oodb, s. 26, 

320 i Leake v. jSeckett, l it, <k J,t • Ra^a v. Baidyanath 
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be Med, or suit on behalf of all 

parties so interested,^ Section 30 of the Civil Procedure 
Code is designed to allow one or more persons to repre- 
^nt a class haying special interests rather than to allow 
snoh persons to sue on behalf of the general public.* 
In England and America when the right involved is 
purely of a public nature, and the grievance, svhich it is 
sought to enjoin, is one which aifects the public at large, 
proceedings are usually instituted by the Attorney-Grene- 
ral on behalf of the Crown or People. This is commonly 
done in the case of public nuisances.* In tMs country, 
where no such, or other olfficial with similar powers, exists, 
an action would be maintainable at the . instance of those 
municipal or other bodies, which have control in respect of 
the ptirticular subject-matter in question.^ Section 539 
of the Civil Procedure Cqde, however, permits, in the case 
of suits relating to public charities, either the Advocate- 
General or two or more persons having an interest in the 
trust to sue to enforce the interests of the public at large in 
the subject-matter of the suit.* When relief ^ Injunction 
is sought for the protection of the rights of churches, 
religious bodies and the like, the action is usually brought 
in the name of the trustees.* 


The person against whom an Injunction is sought must (U) A^?ain8t 


not only be a person against whom the claim of the plaintiff il[,nc?iou 
is in fact rightly laid in respect of the act complained 


* Civ. Pr. Code, s. 30 ; See as 
to suits for ail Injunction, KalMcts 
Jivram v. Oor Parjaram Birjit 
I. L. R., 15 Rom., 309 (1890); 
Anandrav Bhihaji v. Shankar Doji 
Charyoiy I* R»f 7 Bom., 324 
(188.3); Moiley v. AUton, 1 Ph.. 700. 

* Adamson Arumugamy I. 
L. R., 9 Mad., 463 (1886). 

%Kerr, Inj., 22; High Inj., 
s.l554w 

^ Sq in America it has been 
held that the cor|>orate authorities 


of a town are proper parties to 
enjoin a public nuisance ; High 
Inj., 8. 1555. And see also The 
Mayor of London v, BoU^ 5 Ves., 
129. 

• As to private trusts, See Brojo- 
mohun Doss v. Burrololl DoaSy 
I. L. R., 5 Cal.. 700 (1880). 

^ See Angustine v. Medlycott, I. 
L. R., 15 Mad., 241 (1892) ; for a 
suit"’ by a temple coraraittee, See 
P(/nduranga v. Nagappay l,!*. R., 
12 Mad,. .*r>6 (1889). 
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of^ but alao a person wikbin the reacB of the Ootirt or 
amenable to its jurisdiction and bearing such a character, 
as shall render him personally so amenable.^ An Injunc- 
tion will not in general be granted against any one wl^ 
is not a party to the action.^ The cases cited as excep- 
tions to, hardly infringe upon, this general rule. Thus the 
attornies, agents, se;rvants and workmen of the party, 
enjoined may also be enjoined, although the plaint and 
notice of motion may only ask for an Injunction against 
the defendant,® But in such a case the acts of the agents 
and servant® are, in law, the acts of the defendant himself^ 
Again, the purchaser under a decr^ will be ' restrained 
from acting contrary thereto, although not a party to the 
action for the purchaser by his act of purchase submits 
himself to the jurisdiction of the Court as to all matters 
connected with that character. ^So also it has been held 
that a tenant holding under a Receiver will be restrained 
on motion, though not a party to the action,® For as the 
tenant bus entered into an agreement with the Court itself 
by means of ihe Receiver, it is not necessary that an action 
should be filed against him. 

In so far as an Injunction is in its nature a remedy against 
an individual, it will be issued only in respect of -acts done 
by him against whom it is sought to be enforced. Thus an 
Injunction cannot be obtained against executors on account 
of acts done by their testator. They may be sued for an 
Injunction in respect of a wrong done by themselves, but 
they cannot be so sued in a representative character.® 
And for the same reason, namely, that an Injunction 

* 'v, JPoati as to tbe persons » JSutnphreya Roberta^ 1 Set., 

who may be joined as defendants, 173; Kerr, In j., 613; but the In- 
See. Oiv. JPr. Code, ss. 28, 29, ^ junction will not be extended to 

30. his tenants ; JETodaon v. Coppard, 

■ Kden. Inj., 320; I>rewry Inj., 29 Beav., 4. 

346, 369, 370; Kerr, Jnj., 613; '• Cosamc^or v. <srfro«rs, 1 Sim. & 

Joyce's Inj., 1259; ISi^h Inj., s. St., 381. ♦> 

1548 ; Xvsson v. iSFarris, 7 Ves4,IS66; • WcUton v. JTohnaon^ 15 Sim., 
Brown V. i?Vosf, Bug. V. & P., 229n ; 352. 

Zfawaon v, jPrinc^a, 2 Anst., 621. • JTirfc v. Todd^ 21 Ch. I>., 487. 
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is an order directed to a person, it does not run with the 
land.^ By reason of this same operation in personam^ 
the Court may exercise jurisdiction quite independently of 
the act to be done, provided the defendant be within the 
reach and amenable to the process of the Court.^ An 
action may be brought to restrain a party, who^claims a 
right to do a thing, even though he says he has no present 
intention to do it.® And the parting by a defendant with 
his interest after the bringing of the action does not dis- 
entitle the plaintiff to an Injunction.^ But a man who has 
assigned or disposed of his interest in the suBject-inatter 
should not be made a party to the action.® No suit, however, 
shall be defeated by reason of the misjoinder of parties, 
and the Court may in every suit deal with the matter 
in controversy, so far as regards the rights and interests of 
the parties actually beforq it.® When there is a case for an 
Injunction, and the Injunction will operate for the benefit 
of parties not before the Court the absence of those parties 
will not prevent the Court from interfering. It is enough 
that the property sought to be protected is realjy in danger.'^ 
In cases of Injunction the Court frequently acts for parties 
in their absence.® But where the Injunction would have the 
effect of injuring materially the rights of those persons who 
are not before the Court, the latter will not ordinarily 
and without special necessity interfere.® An Injunction 
directed to a Corporation or public company is binding not 

• AU,-Oen, v. Birmingham, etc*. 

Drainage Board, 50 L. J., Ch. , 786, 

W. N. (1881), 83. 

• y,post. 

• ffext v* GUI, 7 Oh. App., 699; 

Shoifto V. Bolckow do Co*, 35 W. R. 

(Eng.), 662. 

^ Bird V. Lake, 1 & M., 

121 . 

• v. Gardiner, 1 W. R. 

(Aig. ), 346 ; Clemente v. Wellee, 1 
Kq., 200 ; of. JEvane v. Davies, 10 
Oh. i>., 747. 

• Oiv. pr. Code, s. 31 ; and as to 


the dismissal or addition of parties 
V. zbm, s. 32. 

^ Conet V. Harris, T. & R., 614 ; 
Evans v. Coventry, 5 D. M. & G., 
911 ; Hamp v. Bobinson, 3 H. & 
S., 109. 

® Const V. Harris, supra ; Evans 
V. Coventry, supra. 

® Hartlepool Gas Water Co* 
V. West Hartlepool Harbour and 
RaUway Co., 12 h. T. N. S., 366 . 
See M^Beath v. Bavenscroft, 8 Iil 
J., Oh., N. S., 208 ; Kerr on Injunc- 
tions, 23. 
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oi^y on the Corporation or cornpanj itselft. hot also on ' all 
inembers and offioers of the Gorporation or Compiany whose 
personal action it seeks to restrain.^ A Municipal Cor^ 
poration as such cannot be held guilty of contempt in 
violating ah Injunction, but only the persons or officers, 
who hav^ disobeyed the writ.® 

^ 18. The jurisdiction of the Civil Courts in this 
reSef*?y way country to grant relief by Ihjuriction is given by the 
tfort <)r iBecoi- (I 1877), and the jurisdiction to 

to botb*^or^8 appoint Hecei vers by the Civil Procedure Gode> Certain 
of relief. common conditions are necessary to the existence of 

jurisdiction to grant either of these forms of relief. 

(*) Relief c^n- In the first place, specific relief, whether given by the 
not bo urant- , « t ‘ . . j. ^ '• 

ed mei'oiy issue of an Injunction or the appointment of a Receiver, 

^ cannot be granted for the mere purpose of enforcing a 
penal law^ — that is, such enforcement must not b# the 
sole object of requiring specific relief, but the real object 
must be the protection of some civil right or the pre- 
vention «f a tort or civil wrong. Nol^'Can an Injunc- 
tion be granted to stay proceedings in any criminal 
matter.^ “the Court has no jurisdiction to restrain 
or prevent crime, or to enforce the performance of 
a moral duty, except so Tar as the same is concerned 
with rights to property; nor can it interfere on the 
ground of any criminal offence committed or for the 
purpose of giving a better remedy in the case of a 
criminal offence.'^ But if an act, which is criminal, touches 

• Civ. Pr. Code, s. 495. » Act I of 1877, s. 7; Kerr on 

^ Bass V, City o/ Shakopse, 27 Injunctions, 5. 

Minn., 250 <Amer.). ® Act I of 1877, s. 56 (<?) ; 

* Ghunas7t4xm Ifilkxtnt Nadkarni erstiiff'e v. Saunds^^St 6 Mod, ^ 12; 

V. Moroba Ramehandra Pai^ I, Mont€igus v, B-udonant 2 yea, ^ 306, 
Xi. R., 18 Bpnir, 474, 484 (1894) ; See the older cases collected in 
Act I of 1877, 6. 52 ; also Oiv, Bden. Inj., 41, 42. ‘ 

Pr, Code, ss. 492-497. * AU,^Oen, v, She^sld Gas Co,, 

♦ Oiv. Fr. Code, sa. 503— 505 ; 3 I>. M. & a., 320 ; JTerr V.^i^ 

also Act I of 1877, 8. 44. of Preston/ d Oh. !>,, 460 ; 

In order tp save repetition the Bfnperbr o/ Atsstria v, Day, S I>.F. 
essentials of jurii^iction in thecase & G;, 253 y Saull Vr Brotone, U, R., 
of Receivers ts also hero dealt with, 10_Ch„ 
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also the enjoyment of property, the Court has juris- 
diction, founded solely on the 

giwund of injury to property.” ^ All prosecutors, whose 
charges are dismissed by the Presidency Magistrate, being 
affected by the order of discharge, have been held io bo 
entitled® to copies of the order made, and of the deposi- 
tions taken before the Magistrate, and an application to 
compel the Magistrate to grant such copies is not an 
application ‘‘ for the mere purpose of enforcing a penal 
law.” Copies may be required for many purposes.® So 
also, if an act complained of touches the eogoyment of 
property the fact that it amounts to the criminal offence 
of misappropriation rather than to simple waste is no 
ground for refusing relief by way of appointment of a 
Peceiver.* 

Assuming the matter to be of a civil nature, it is a jiOTheiomast 
necessary condition to flie existence of jurisdiction to cWii 
grant relief, whether by the issue of an Injunction ® or 
the appointment %f a Receiver,® that there should be a 
suit pending in which either of these reliefs may be 
granted,"^ So according to equity practice neither a 
common nor special Injunction could in general be 
obtained except on bill previously filed.® And the suit 
must be pending in the Court from which either of 


* Kerr, 5 ; Act I of 1877, s. 7; 
Macaiilay 0 . Shaken A Bligh. N.S., 
Vll'p Mogui Stea 7 niihi 2 MOo, v, Mae- 
gregor, 16 Q. B.B., 476 ; Att-Gen, 
V. Sheffield Gas Co, , supra ; Emperor 
of Austrian, Day, supra. 

* Under ». 170 of the Presidency 
Magistrates' Act; See now Criminal 
Procedure Code, s. 548. 

* in the matter of Tiat Empress 
Oh the prosecution of the Bank of 
Bengal i, Dinonath Roy, I. L. R., 
8 dal., 106, 168 (1881). 

: "^Hanumayya v. Venkatasvh- 
i. t.. R.,18 Mad., 23 (1894). 

» Civ. Pr. Co<le, ss. 492, 493; 


Act I of 1877, s. 6.3. 

« Civ. Pr. Code, s. 50.3 ; Act I of 
1877, s. 44 ; Kerr on Receivers, 
111; Bennet’s Receivers, 3; Ex 
parto Mountford, 16 Ves., 445, 447 ; 
Butler V. Freeman, Amb., 303. 

^ The terms of the sections of 
the Code and Specific Relief Act 
cited in the last two notes assume 
the existence of a pending suit. 

« Eden. Inj., 46-48, 320 ; Drew* 
ry, Inj. 346, 360— 362, .364. Nor has 
a Court jurisdiction to appoint a 
Receiver, unless a cause be depemi- 
ing ; Ex parto Whitfield, 2 Atk., 
316 ; Bennet’s Receivers, 3. 
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these reliefs is sought.* Thus a District Court has no 
jurisdiction to issue an Injunction or to appoint a Beceiver 
or Manager in respect of property in dispute in a suit 
pending in a subordinate Court and 'where a Court 
has thus no jurisdiction to make an order it can have no 
jurisdiction to modify such order.® Perhaps in an urgent 
case an interim Injunction will be granted befoi^e plaint 
filed npon the applicant undertaking to file a plaint at 
once.^ But the grant in such a case is a matter of indul- 
gence, and the undertaking prevents it from being a real 
exception to the general rule. In a matter already 
pending before the Court and in which plaintiff may 
obtain full relief by motion a Court of Equity will not 
ordinarily entertain a new and independent action for 
an Injunction. When the Court is already in possession 
of a cause having jurisdiction both of the subject-matter 
in controversy and of the parties, it may enforce 
obedience to its mandates by an Injunction issued merely 
upon a petition in the cause and without the filing of a 
suit.® But *when a decree has been made and fully 
carried out in a cause, the cause is out of Court, and 
a motion for an Injunction cannot be made in that cause, 
although there may be ample ground for sustaining it in 
a new cause.® 

(iii) Not only must the matter be of a civil, as opposed 

Stioa^must to a criminal, nature, and a suit be pending, but such suit 
notbebftrred. disclose a cause of action, and the Court must have 
general jurisdiction to entertain it; if^ it has not such 
jurisdiction it will plainly have no power to grant relief 
in respect of the subject-matter of such suit by way of 
Injunction or appointment of Receiver. The Court must 

^ Dhundiram Santukram v. 0., 312 (Amer.) ; In the matter of 
Chanda JVaftai, 2 Bom. H. C. K., Bemint, 2 Paige, 316 ( Amer.) cited 
103, 2nd Bd*, ^ (1806). in High Inj., § 1566, and See cases 

* ih. cited in Joyce, Inj., 1259. ^ 

• /6, • V. 1 Cox, 2W ; 

* v.po8U Drewry, inj., 360. 

* Faison Afcllwainst 72 N. 
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not be barred by the Code or any other enactment from 
taking cognisauoe of thesnit,^ which must, further, be not 
only of a civil nature generally, but within the meaning of 
that Code Thus where certain Moplahs, described as “the Maim MoUar 
Moktessar and Jamats ” of a mosque, sued certain other Armnm. 
Muhammadans, described as “ members of the Puslar 
caste,’’ alleging that the custom was for the defendants 
to attend the plaintiffs’ mosque on Friday at the reading 
of the kntl>ahy and that the defendants had recently built 
another mosque a short distance off, and had “for two 
months been attempting to read the knthah there and 
further alleging in the plaint that such reading of the 
kuthah MV eis “quite contrary to the Muhammadan religion,” 
and that the defendants nevertheless proposed to have the 
kutbah read, “ whereby the kuthah or adoration conducted 
in our mosque will, according to religion, be fruitless;” 
and the prayer of the plaint was for an Injunction, re- 
straining the defendants from reading the hitlah in their 
mosque; it was held that, as it was not the province of 
the Courts to determine what is, or what is wot, contrary 
to the Muhammadan religion, or to decide what religious 
service different sects of a community may hold in their 
own places of worship, provided the holding of such 
services cause no disturbance or illegal annoyance to the 
rest of the community, or does not infringe on the rights 
of their co-worshippers,® the plaint disclosed no cause of 
action. The Injunction was therefore refused and the 
suit dismissed.^ But a suit, in which the right to property 
or to an office is contested, is a suit of a civil nature, 
notwithstanding that such right may depend entirely on 
the decision of questions as to religious rights or 


» Oiv. Pr. Oo4e, ». 11. 

• lb, ; See cases cited in 
'0’ainealy*s Civil Procedure Code, 
4th Ed. (1893), pp. 15—28. 

• See Foal Karim v. Maula 
Sam, I. Ii. B., 18 Cal., 448 (1891), 


where an injunction was granted 
restraining defendants from inter- 
rupting religious ceremonies in a 
musjid. 

* Maine MoUarv, Islam Amanatht 

I. L. R., 16 Mad., 356, 356 (1891). 



44 


IKJUKOTIONlS GjmBRAXLY. 


(?:r) Tbo Court 
must ofehoi’- 
wiso have ju 
ristUotioii to 
try the suit. 


'‘Equity acts 
in pernovuim,*^ 


.Penn V. Lord 
Baltimore, 


ceremdhies,^ Nor must the claim be alfiFeoted the rule^ 
which relates to pending suits® or the rule which prohibits 
the determination of an action by reasori of its beihg^^^^r^^ 
judicata^ . 

Lastly, the Court, to which application for the relief 
prayed for is made, must be one which, assuming all the 
preceding conditions to have been fulfilled, has Otherwise 
jurisdiction to try the suit in which that relief is sought. 
In this country the extensive powers of the Court of 
Chancery to act in 'personam must be considered with 
reference to the limitations on jurisdiction imposed by the 
Charters and by the Code of Civil Procedure. 

§ 19. It is a well-known maxim that “ equity acts in 
personam”— that is, it regards its decrees as commands or 
directions— positive, as in the case of specific performance, 
or negative, as in the case of Injunctions* — addressed to the 
defendant personally, rather than as decisions directly affect- 
ing the subject-matter of dispute. Of this maxim the leading 
case of Penn v. Lord Baltimore^ affords the chief illus- 
tration.® In this case, which was a suit regarding land 
in the United States (that is, beyond the jurisdiction 
of the English Court of Chancery), Lord Chancellor 
Hardwicke stated, in effect, as follows : “ The strict pri- 
mary decree in this Court, as a Court of Equity, is in 
persona'm and although this Court cannot (in the case 


* Oiv. Pr, Code, s. 11, Eixrpln- 

nation ; as to the right to an 
office. See Srinivasa v. Tiruven- 
gada, I. X.. B., 11 Mad., 450 (1888), 
where an injunction was gmntcd ; 
and Valad Shivapa v. Krish- 

I.X.B., 3 Bom., 232 (1879); 
where an injunction was refused, 
but damages were given against 
the defeticlaixt. 

• giv, Pr. Oode, s. 12. 

• Tb.,, ss. 13, 14. 

♦ 444 ; 2 White & Tudor. 
X. O., 837, 5th Bd. The biU in 
this ca^ SQught speoiffi; perform- 
ance of an agreement entered into 


between the plaintiffs and the de- 
fendant for settling the boun«h»rie8 
of land in America (then a British 
colony) by drawing lines in a par- 
ticular manner specified. 

* Snell’s Principles of Eqjjity, 
nth Ed. (1894), 42, 43; Smith’s 
Pi'inciplos of Equity, 2nd Ed. 
<18S8), 16 — 18 ; Ewing s, Orr Ewing y 
L. B.j 9 Ap. Oas., 34, 40 ; £7. H, 
8hri.mant Maharaj Vashvanirav 
HoUcdr V. JDadahhai Curaetjl Ash- 
burner y X X. B., 14 Bom., <353^ 
369(1890). 

• And so the Court refused to 
decree quiet enjoyment of the 
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of lands situate without the jurisdiction of the Court) 
issue execution m r(em— e.g., bj elegit— still I can enforce 
the judgment of the Court, which is in personaniy by }}vo^ 
cess in perso7iam ; e.g., by attachment^ of the person when 
the person is within the jurisdiction, or by sequestration 
of the goods or lands of the defendant when these are 
within the jurisd of the Court, until the defendant 

do comply with the order or judgment of the Court, which 
is against himself the defendant pe7*sonallg^ to do or cause 
to be done^ or to abstain from doing ^ some act.^^ 

The Court may thus exercise jurisdiction quite inde- 
pendently of the locality of the act to be done, provided 
the person against whom relief is sought by way of 
Injunction or otherwise is wdthin the reach and amenable 
to the process of the Court. In the exercise of such powers 
the Court does not lay claim to the exercise of judicial and 
administrative rights in localities beyond its jurisdiction, 
but proceeds solely on the circumstance of the person, to 
whom the order is addressed, being within the reach of the 
Court. And not only must such person be within the reach 
of the Court as to locality, but he must bear such a character 
as shall render him personally amenable to its jurisdiction.® 
In accordance with the principle laid dowm in Penn v. 
Lord Ballhnore, the Court of Chancery has entertained 
actions for accounts and discovery of rents and profits ; for 
specific performance and Injunction for foreclosure of 


lands, application for that purpose 
being proper only to Courts having 
jurisdiction over the land itself ; 

Jair am JSTarayan At- 

mar am, Narayan I. L, R,, 

4 Bom., 482, 486, 487 (1880). 

» This power has been termed 
the keystone of the equitable juris- 
dietion. The High Courts in India 
bavi^all the powers of a Court of 
Rqulty in Bngland for onfoiNcing 
their decrees in personam ; see 
JBt* JSt. liolkar v. l>adahhai^ supra, 
dtiOi post. 


• Kerr, Injunctions, 6, and cases 
there cited ; Rajviohun Bose v. East 
Indian Railway Co,^ 10 B. L. R., 
241, 248 (1872) ; Dhuronidhur Sen 
V, The Agra Bank, I. R., 0 Cal. 
(1879) at p. 90, 

• Kx parte Pollard, 1 Mont. & 
Oh., 239; Mercantile Investment 
Co, w River Plate Co,, 1892, 2 Oh., 
303 ; Kerr on In j unction s,p. 6, and 
cases there cite<l ; as to Injunc- 
tions v. post ; and as to the spocitic 
performance of contracts relating 
to land in India, See Ramdhone 
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mortgages ; ^ and fojc the exoontion of convey 
the like regarding lands situate abroad and whether within 
the Queen’s dominions or not.® But if the very title 
itself to the lands is in question,^ the Court will not 
assert its jurisdiction, for that is a question exclusively 
appropriate for the law of the country in which the pro- 
perty is situate. Moreover, when the lands in question 
are out of the jurisdiction no decree will he pronounced 
which purports directly io alSfect them.* Thus a partition 
of land in Ireland will not be decreed in England, simply 
because no power could be given to Commissioners to go 
there and take the steps necessary for carrying out the 
decree.^ 

This, however, is totally distinct from a such a case as 
Penn v. Lord Baltimore^ in which the decree (although 
its ultimate practical effect would no doubt be the settle- 
ment of boundaries out of the jurisdiction) dealt expressly 
with the agreement of the parties, and was directed 
immediately in personam,^ 

of Courts of this country have ordinarily no 
jurisdiction to try suits for immoveable property, where 

Shawv, S, M. Nohumoney Dossee, can Co,^ 1892, 2 Q. B., 358 ; In re 
Boarke, 218 (1865); Kellis v, Fraser, Bawthome, Graham v. Massey, 23 
I. L. R., 2 Cal. at p. 453 (1877) ; Ch. D., 743. 

Sreenath Boy v. Oally Doss Ohose, * See Xenkoha BcUshet Kasar v. 
1. Tj, B., 5 Oal., 82 (1879) ; B» B. Bavnbhaol, 9 Bom. H, O. R., 92, 
Balkar v. Dadabhai, supra, I. L. 13 (1872). 

R., 14 Bom., 353 (1890), and * Carteret v. Pettus, 2 Oli. Ca. 
post, 214 ; 2 SMTanst., 323 n ; followed in 

» Payet v. Fde, L. R., 18 Eq., 118 Bamchandra Dada Naik v. Dada 
[See as to this case The East In- Mahadev Naik, 1 Bom. H. C. R., 
dian Railunxy Co. v. The Bengal App. 76, 83 (1861) ; Jairam Nara- 
Coal Co,, I. L. R,, 1 Cal,, 95, 100 yan Baje v. Atmaram Narayan 
(1875) ; B. B. Balkar v. Dadabhai, Baje, I. L. R., 4 Bom., 482, 486 

I.L.R., 14 Boin.,359(l$90)andi>o«^]; (1880) ) referred to in The Delhi d? 

ToUsr V. Carteret, 2 Vern., 494 ; London Bank v. Wordie, I. L. R., 

Colyer v. Pimh, 6 H. L. Oa., 905. 1 Cal. at p. 256 (1876) ; See aW 

»S«tfSneirs Principles of Equity, 8m. Padamani DaH v. 

43 ; Smith’s Principles of Equity, gadamba Dasi, 6 B. L. B., iM 
16-18 ; B. B. Bolkar V., Dadabhai, (1870). 

supra, 359. • Smith’s Principles of Equity, 

* DeSouza British South A/ri- 17,18, 
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such property is situate without the local limits of their 
jurisdiction and it would appear to be doubtful whether 
the equitable jurisdiction of the High Courts in India is of 
the same extent as that which has been claimed by the Court 
of Chancery, namely, to take cognisance of any equity be- 
tween persons residing within the jurisdiction respecting 
lands outside it.® Thus the decisions are conflicting upon 
the point whether such Courts are empowered to entertain 
suits for foreclosure, or sale, or redemption of property be- 
yond their local jurisdiction,® or for specific performance of 
contracts relating to land similarly situated.^ Moreover, the 
present tendency even in the case of English Courts is to 


» liettors Patent, 1865 (Calcutta), 
cl. 12, Civ. Pr. Code, as 16, 16a, 
19. As to the charters of tho 
other High Courts, v. p^7, 

note (1). 

* See per Sargent, C. J., in JGT. H. 
Holkar v. Dadabhai, I. L. R., 14 
Bom., 353, 359 (1800). 

• According to the decisions of 
the Calcutta High Court, it seems 
to be settled law that that Court 
has not jurisdiction in such ciises ; 
The E(i8t Indian Railway Go. v. 
The Bengal Goal <7o., I. li. R., 
1 Cal., 95, 100 (1875) The express 
words of ol. 12 of the I^etters 
Patent render tho principles of 
the decision in Paget v. Ede (B. R., 
18 Eq., 118) inappjicable,” per 
Phear, J .] : see Juggodumba Dossee 
V. Puddomoney Poasee^ 15 B. L. R., 
328,3*29 (1875) ; Bibee Jaun'v.Meerza 
Mahomed Hadee, 1 Ind. Jur. N. S., 
40 (1866) ; Sm. Ealmoney Daaai 
V. Jnddoonauth Shaw, 1 Ind. Jur. 
N. S., 319(1868) ; Blaquiere v. Ram- 
dhone Poss^ Bourke, O. O., 319 
(1865). In the matter of the 
petition of S. J,*‘ LeslU, 9 B. L. 

; 18 W. B„ 269 (1872) ; Kanti 
Chtmder Pal Cfiowdhry v. Kiaaory 
Mohun Roy, I. ti. R., 19 Cal., 364 
liote (1887) ; See^ however, observa- 


tions of Garth, C. J., in The Delhi 
ami Lotbdon Bank v. Wordie, I. Ij. 
R.. 1 Cal. at pp. 257, 26.3 (1876) ; but 
it is otherwise in Bombay ; H. H, 
Holkar v. Dadahhai, I. L. R., 14 
Bom., 353 (1S90) ; though as to tho 
powers of the Mofusail Courts in 
that Presidency, See as to the former 
law, Venkoba Balahft Kaaar v. Ram-' 
bhajU 9 Bom. H. O. R., 12(187*2), 
and as to tho present, Viihalrao v. 
Vaghoji,!. L. R., 17 Bom., 570 (1892). 

^ In Ramdhone Shavj v. Sm. 
Nobumoney Doaaee, Bourke, 218 
(1865) {See as to this case The Delhi 
6c London Bank v. Wordie, I.L.R., 
1 Cal. at p. 256 ; Kellie v. Fraaer, 
I. L, R., 2 Cal. at p. 453 ; and Jug- 
godumba Doasee v, Puddomoney 
Dossee, 15 B. lo. R., 329; Land 
Mortgage Bank v. Sudurudeen Ah- 
tmd, 366, posf\,n,nd H. H. Holkar v. 
Dadabhai, I. B.R. , 14Boni . ,363( 3 890), 
the Court was held to have, and in 
Sreenath Boy v. Gaily Doss O hose, 
I.L. R., 5 Cal., 82 (1879), not to have 
jurisdiction. In Land Mortgage 
Bank'sr. Sudurudeen Ahmed, I.L.R., 
19 Cal., 358, 366 [1892], it was siig' 
gested that there is a distinction 
between a vendor’s suit and a 
purchaser’s suit for specific per- 
formance ; £6. at p. 366. 
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abstaiu from iaterferihg/nj»6^n^ the matteir o<^ 

oeras land outside their jurisdictioa.* jurisdiction of ^ 

the Oourts goyeraed by Gode appears to be certaialy of 
a more limited extent than that possessed by the Court bf 
Ohaacery. For not only are they expressly deprived of 
power to entertain suits for foreclosure or redemption,^ 
but the other limitations imposed on their jurisdiction 
to try suits relating to immoveable property are in terms 
extensive,® and the proviso determining their powers to 
act in limits the exercise of such powers to 

cases where the property is held by, or on behalf of, the 
defendant,^ when the relief sought can be entirely obtained 
through his personal obedience, and where the property is 
situated in British India.^ 

But whatever may be the precise extent of this general 
equitable jurisdiction, the Civil Broceduro Code has express- 
ly given to the Mofussil Courts the power to act in 
personam^ when the person against whom relief is sought 
resides within the jurisdiction, -So suits to obtain relief 
respecting, tor compensation for wrong to, immoveable 
property held by or on behalf of the defendant® may, when 
the relief sought can be entirely obtained through his 
personal obedience,'^ be instituted either in the Court 
within the local limits of whose jurisdiction the property 
is situate, or in the Court within the local limits of whose 
jurisdiction he actually and voluntarily resides, or carries 


» lAind Mortgage Bank v. Stidu-> damages for trespass to land and 

rudeen Ahmed, supra at p. 367, for an injunction] in which the 

Trevelyan, J.; See DeSouza proviso to s. 16 was held to be in- 

V. British South African Com- applicable as the laud was in the 

pany, 8. Times L.R., 369 ; 2 Q,B. possession; and in which 

(1892), 358. it was also held that a suit for 

• Civ. Code, s. 16 (c), damage to land cannot be said to 

* V. i6, (d). be a suit for which relief can be 

^ See Crisp \ Watson, !. L. B., entirely obtaino^ through the per- 

20 Cal , 689 (1893) v v. note (5). sonal obedience of the defendant^ 

• Giv. Piv Code, 8. Bxpla^ even thoiigb it may be join Wit^ 

nation to section. a claim for an injunction. 

♦ See Crisp y. Watson, 1. 1/. B., See VUhcUrao v* 

20 Cab, 689 (1893) reaver 370, 572 (1892). 
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on business, or personally works '^Property” 

in this Section means property situated in British India.* 

The Presidenoy High Courts under their charters have a 
similar, but in terms less restricted, jurisdiction.* 

Thus where the plaintiffs, the owners and occupiers of 
a house and premises in Howrah, sued in the High Court 
at Oaloutta for an Injunction to restrain a nuisance caused ^“2^ 
by certain workshbps, forges and furnaces erected by the 
defendants, and for damages for the injury done thereby, 
it vfm held that as regards jurisdiction, the defendant 
company being undoubtedly personally subject to the 
jurisdiction by reason of their carrying on business in 
Calcutta, the Court could properly deal with the suit, 
which was not a suit ‘‘for land,’^^ but one exclusively in 
personam^ where the person against whom relief was sought 
was within, and subject tp, the jurisdiction, though the 
relief sought was in respect of acts done on land situated 
beyond the local limits of the original jurisdiction.^ 

And in the case of Receivers it is not necessary in all 
cases, in order to authorize the Court to appoinf a Receiver, 
that the property in respect of which he is to be appoint- 
ed should be within the local limits of its iurisdiction.^ , ' 

^ n . i 1 Jugtfodumha 

Thiis in a suit brought by some ot the persons appointed Dossee v.Pud- 

trustees under a deed of endowment of certain land against 


* Oiv. Pr. Code, s. 16. 

• Jfe./ Fi^/ia/rao V. supra, 

572. 

• Letters Patent, 1865 (Calcutta), 
s. 19 ; Letters Patent, 1862, cl. 18 ; 
24 and 26 Vic., cap. 104, s. 9. As 
to the equitable jurisdiction of the 
High Courts inborited from the 
late Supreme Courts, v. avde, p. 7, 
note (4). See B, B, Bolkar v. Da- 
€?a6Aai,LL. E.,14 Bom.,353 (1890). 

> i. 0 ., within the meaning of 
Sf 1% of the Letters Patent, 1865, 
or s. 5 of Act Vin of 1859. 

* JRaJmofmn Bose East Indian 

B. L. R., 241, 248 
w, jR . 


(1872). See also The East Indian 
Bailway Co, v. The Bengal Coal 
Co., I.L. R., 1 Cal., 96, 100(1875) ; 
The Delhi and London Bank v. 
WordU, I. L. R., 1 Cal., 249, 251, 
263, (1876) and cases there cited ; 
as to the issue of prohibitory orders 
(merely in the nature of injunc- 
tions) against a defendant within 
the jurisdiction : Sec Batnlochun 
Sirkar v. S. M, Kaminee Debee, 10 
B. L. R,. 63 note (1868). 

• Juggodumba Dossee V. Puddo- 
money Dossee, 15 B, L. B,, 318, 
.324, 326, 330 (1875). See Kerr on 
Receivers, IGO. 

4 . 
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their co-trustees, who were in possession, the plaint allege<J 
that the defendant trustees had ousted the plaintiflFs and 
had committed breaches of trust, and prayed that the 
deed might be construed and given effect to, and for a 
declaration that the plaintiffs were entitled to h^ sebaits 
jointly with the defendants, for the settlement of a scheme 
for the performanae of the worship, for the appointment 
of a Receiver, for an Injunction to restrain the defendants 
from interfering with the property, and for an account. 
By the deed the land was given to idols named therein, 
and the plaintiffs and defendants were appointed, subject 
to certain directions, sebaits and managers of the pro- 
perty, but were themselves to have no beneficial interest 
in the property.^ The land, the subject of the deed, was 
situated out of Calcutta, but all the parties to the suit 
resided within the local limits of the High Courtis juris- 
diction® ; it was held that as the parties had no personal 
beneficial interest in the settled property the suit was not 
one for land ” within the terms of the Charter, and that 
V\\€> CjowtVi WA ^\xT\sA\cV\OTi io and 

to appoint, it necessary, a Receiver of sucii property In 
respect of the objection that the Court had no power to 
appoint a Receiver it was said : It has been the prac- 

tice of this Court, where it is necessary to do so, in order 
to enforce its own decree, to appoint a Receiver in respect 
. of landed property situate in the mofussil, and w^e feel 
ourselves justified in following that practice.”* Butin an 
earlier case where the whole cause of action did not arise 


* See The Delhi and London 
Bank v. Wordie, I. L. R., 1 Oal., 
051 (1576), per Pontifex, J, 

• Where some of the parties 
ppposing the appointment of a Re- 
ceiver were not subject to the jurisr 
diction, the Supreme Court stated 
that it ** would always be careful, 
for that reason, to limit the ap- 
pointment to the portion of the 
OState in the possession of those sub- 


ject to the jurisdiction, and before 
the Court.” Buddinath Paul Chow^ 
dry V. BycaunUutth Paul Chovi- 
dry, 2 Tay. & Bel!, (1851). 

• Jvggodumha Doesee v, Pudda- 
money l^oseee, 15 B. X. R.* 318, 
324, 325, 330 (1875) i remarks on 
this case in Jairam Narayan 
V. Atvtoram NarayanJRaje, T. X. R., 
4 Bom., 482, 484, 485 (1880)], 

^ Ib. 
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in Calcutta and only one defenflant was personally subject, 
to the jurisdiction and the immoveable property was in 
Bombay, the Court was not |)repared to say that it could 
appoint a Receiver for the property which was within the 
jur^diction of the Bombay Court ; but was of opinion that, 
whether it might or might not appoint a Receiver of the 
property in Bombay, it would certainly be a most inconve-^ 
nient course to adopt.^ 

§ 21, But in this country the power to make orders in must be con- 
personam, though the subject-matter of the suit is without Reference t^o 
the jurisdiction, must be considered with reference to the juria^ctioB^ 
limitations on jurisdiction imposed, in the case of the High 
Courts, by their respective Letters Patent,* and in the case of 
Mofussil Courts, by the Civil Procedure Code.^ Regard 
must be had to the real object of the suit and to whot 
are the rights and conteirtions of the respective parties, 
and those cases which are founded upon the principle laid 
down in Penn v/ Lord Baltimore must be distinguished 
from those which depend, not so much upon tjie jurisdic- 
tion generally exercised by Courts of Equity, as upon the 
question whether the suit is substantially one within the 
statutory jurisdiction conferred upon the Courts.'* And 
therefore when a suit which, though in form one brought 
to obtain an Injunction, is in substance a suit “ for land,” 
which land is situate without the local limits of the juris- 
diction of the Court, the latter has no power to grant the 
relief prayed.^ In. the case now cited a suit was brought 

against the owners of a mine adjacent to a mine belonging 
” 1 , . 1 ^ Indian Hail- 

to the plaintifts, the plaint alleging that a certain boun- way Go, v. 

dary line existed between the two mines, and praying for a 


* BadjM Ismail Iladjefi Ifuhheeb 
V. Bad^s^ Mahomed Bailee Joomb, 
13 B. L. R., 91, 99 (1874). 

• Betters Patent, 1865 ( Calcutta ), 
■ Giv. Pr, Code, ss. 10, cl. 12, 

16 A, 

^ The Delhi and London Bank 


V. Wordie, I. L. K., 1 GaL, 249, 
263 (1876) ; Land Mortgage Bank 
V. Budumdeen Ahnmiy I. L. R., 
19 Cal., :158, .367 (1892). 

• The Bast Indian Bailway Co, 
V. The Bengal Coal Co*^ I. L. R. 

1 Oal., 95 {1875). 
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detilairatidn that thd boundary lihe was as alleged, ahd thaii 
the defendants xnigM be restrained by Xnjdiicfci^ 
working their mine within a certain distance frotn such 
boundary line^ The defendants in their writteix statement 
disputed the plaintiffs’ allegation as to the course o|^Ae 
boundary line. The mines were situated out of the juris- 
diction of the High- Courfcv but both the plaintiflfe and 
dofendants were personally subject to the jurisdiction. It 
was held that the suit was a suit for land within cl. 12 
of the Letters Patent, and therefore one which, the land 
being in the mofussil, the Gourt had no jurisdiction to try. 
The grounds upon which the judgment in this case pro- 
ceeded were that the plaintiffs asked that the defendants be 
restrained from passing beyond their boundary and com- 
mitting a trespass on their (the plaintiffs’) land, and the line 
at which the plaintiffs thus sotfght to stop the defendants 
was not admitted by the latter to be their boundary line. 
On the contrary, the defence was that the. defendants* land 
extended to^ a second line considerably beyond that speci- 
fioil by the plaintiffs. The sole question in dispute between 
the parties, therefore, was, whether the margin or strip of 
land between these two linos belonged to the plaintiffs or 
to the defendants. The suit was substantially brought to 
have it declared as against the defendants that this strip 
belonged to the plaintiffs and was therefore a suit for 
land.’* This case is clearly distinguishable from Haj^ 
mohun Bose x. The East Indian Railway Co., where the 
only question was whether the defendant, a stranger, was 
liable for a nuisance affecting the plaintiff in the enjoy- 
ment of his land, and where there was no question what- 
ever as to the plaintiff’s right to the land. So also a suit 
which is in form one for trespass may be in reality a suit 
for the possession of land, being brought in that form for 
the purpose of trying the title to it. t ^ 

» See awfi Loncton Batik (1S76), per Oarth* O. J* 

V. Wordies t. L. U., X Cal.. 259 
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Similarly when is no jurisdiction to entertain - 
a suit on the ground that it is one for immoveable 
property situated without the local limits of the jurisr \ 

diction, the Gourt will have no power to grant provi- 
sional relief by way of the appointment of a Beceiver 
to l^ke charge of the subject-matter of dispute in such 
suit.' Thus where a suit was brought which, amongst Delhi and 
other reliefs, prayed that a Beceiver might be appointed 
to carry out certain trusts, it was that though the 
plaint disclosed a good cause of action, as the Court, if it 
had jurisdiction, would have power to grant certain forms 
of relief prayed, including the appointment of a Receiver 
of the estate, yet inasmuch as the suit was in substance 
one for land ’ ■ within the moaning of the Charter, the 
Court had no jurisdiction to try it. And accordingly, all 
relief and of necessity also^such appointment, was refused.* 

Even when land which was situate out of the local limits 
of the jurisdiction of the High Court was already in the 
possession of a Receiver appointed by the late Supreme 
Court, ^ it was A^Zd! that the High Court could hot exercise 
jurisdiction in respect to such land in a suit which was held 
to ho one ‘‘ for land ” within cl. 12 of the Letters Patent.^ 

The test, therefore, of jurisdiction in all such cases is 
rather the nature of the claim made in respect of the 
property in suit than the actual situation of such property. 

If the suit is%ot by reason of its substantial character 

' The Delhi and London Bank Calcutta : See Doe d, Colvin v, 
y^ WordUy I. L. R., 1 Cal., 249, Jtamsay, Morton, 148; Doe d, 

257 (1876), explained in Kellie v. Htirlall Mitter v, Kilder^ ib., 

Fraeer^ I. L. 11., 2 Cal., 463,457, 183; Doe cL Bamplon Dettirn- 

46.3,466(1877). her Mullick, Bign., 24; Doe d. 

^ Ih. Muddoosoodun Does v. Mohender 

• The jurisdiction of the Supremo Lull Khan, 2 Boul., 40; Doe d* 

Court was not limited in the Ghultoo Sick Jemadar Sxihbessur 
manner that the jurisdiction of Seiris id., 161 ; Dorab Ally Khan v. 
the High Courts is liniited : See Mofmruddeen, L L. B., I Cal., 

Chatter of Supreme 001114;, 1774, 65 ; Taramoney Dossee Kistno^ 

cl. IS : 1 Smoult & Ryan’s Rules govind Sein, 2 Morley’s Digest, 61* 
and Orders, pp. 9—11 ; it had the • Denonafh Sx eemoney v. (7* 8. 
pbwer of dealing with land out of Kogg, 1 Hyde, 141 (1862, 1863) , 
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and the provisions of the Code or Charters, within the 
cognisance of the Court, the latter is unable to grani 
relief. But where the relief sought is purely in personam 
and not in rem^ the Courts are empowered to make a decree, 
which shall be of the same character. 

§ 22. Suits to obtain an Injunction may be entertained 
by all Civil CourtsS with the exception of Presidency® and 
Provincial® Small Cause Courts. The Presidency High 
Courts have, in addition to the powers granted by the 
Code and Specific Relief Act, inherited the equitable 
jurisdiction of the Supreme Courts, which were in their 
turn generally invested with the power and authority 
of the Court of Chancery^. But the Civil Procedure 
Code has laid down with precision the cases in which 
the Mofussil Courts can grant Injunctions and their 
jurisdiction is not lightly to be,, extended in this respect.^ 


* With respect to the jurisdic- 
tion of the High Courts, See 24 & 
25^ Vie., 0 . 10^*8. 9 ; Letters Patent, 
1862 (Calcutta), as. 11—21 ; Letters 
Patent, 1865 (Calcutta), ss. 11—21 • 
as to the Letters Patent for the 
other Presidency High Courts, 
See p. 7, note 1, ante. Letters 
Patent, 1866 (Allahabad), ss. 9—14. 
As to the Chief Court of the Pun- 
jab, See Acts XVII of 18r7, XVIII 
of 1884 ; and as to the Civil Courts 
of the Provinces, 8^ Act XII of 1877 
(Bengal, N.- W. P. and Assam Civil 
Courts), ss. 18, 19; Act XIV of 
1869 (Civil Courts, Bombay), ss, 7, 
12, 16, 24 ; Act III of 1873 (Civil 
Courts, Madras), s. 12. As to the 
jurisdiction of Mamlatdars to is- 
sue Injunctions, See Desai Mala- 
hhdti Bapubhai v. Keshavbhai JCu- 
berbhait I. L. B., 12 Bom., 419 
(1887) ; Gulahbm Gopalji v. Ji»a- 
bhai Eatanjif 1. L» B., 13 Bom., 
213 (1888) ; Ohintamanrav Ifarayan 
Qolev. Bala^ l; L. B., 14( Bom., 17 
(1889) ; Nmnava v* Devandrappat 


I. L. B., 15 Bom., 177 (1890), and 
Bombay Act III of 1876. 

» Act XV of 1882, s. 19, cl. (<.) 
[The Small Cause Court shall have 
no jurisdiction in suits to obtain 
on injunction.] 

• Act IX of 1887, 8. 15, Bched. ii, 
cl. 17 [a suit to obtain an injunc- 
tion is excepted from the cogni- 
sance of a Court of Small Causes]: 
as to the power |p invest District 
or Subordinate Judges or Munsitfs 
with Small Cause Couii; Jurisdic- 
tion, See Act XII of 1887, s. 25 
(Bengal, N.-W, P. and Assam Civil 
Courts) ; Act XIV of 1869, s. 28 
(Civil Courts, Bombay); Act III of 
1873, 8. 28 (Civil Courts, Madras). 

• V. ante, p. 7, nof^^4) and (5). 

• Joynarain Oeeree v. Skibperead 
Geeree, Q W. B., Misc., 1, 3 (1866). 
See remarks as to the applicability 
of proceedings in equity to Mofus- 
sil Courts, ib., and Boy Luehxdpvt 
Singh Bahadoor v. Secretary of 
State for India, 11 B. L. B., App., 
27,28(1873), 
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The jurisdiction may be exercised either by Courts of 
first instance or Courts of Appeal. Under the Code 
of (Hvil Procedure, once a suit has been dismissed the 
Court dismissing it functus ojicio^ save that it may stay 
execution of its own decree or order for costs. On such 
dismissal an Injunction, which has been granted, comes to 
an end.^ An application, therefore, made to a Court of 
first instance after dismissal of the suit, but before appeal 
filed, asking that the Receiver may bo restrained from 
parting with funds in his hands pending an appeal, cannot 
be granted.^ The Court of first instance has therefore no 
jurisdiction to maintain an Injunction after the claim is 
dismissed, or until an appeal shall have been lodged, or 
after the appeal has been admitted during the pendency 
of the appeal.® Nor a fortiori when a suit for an Injunction 
is dismissed can the Court which dismisses such suit take 
upon itself to stay by Injunction the execution of a decree 
passed in another suit.* But the Appellate Court has the 
same powers in respect of granting an Injunction which 
the Court of Original Jurisdiction has, and an* application 
for an Injunction pending appeal should be made to it as 
being the Court having cognisance of the suit.® 

A suit for a declaration of right and for an Injunction 
falls under s. 7, cl. 4, sub-cIs. (c) and (d) of the 
Court Fees Act, VII of 1870. The valuation of the 
relief sought in such a suit i^ests with the plaintiff, and 
not with the Court. So when A sued B and C (1; for a 
declaration of his^title to certain property, and (2) for 


• Yamin-ud-Dowlah v. A hmed 
AH Khan^ 1. li. R., 21 Cal., ^561 
(1894) ; Shaikh Moheeooddeen v. 
Shaikh Ahmed HoeseinM W. R.,384, 
386(1870) ; Gdesain Money Puree 
V. Gour Perehad Singh, I. L. R., 11 
Cal.,146(1884); BdmChandv, Pitam 
MeBS, I. li. R., 10 All., 606 (1888). 

• Yamin-ud-JDotolah v. Ahmed 
AT^an, supra. 

• See cit^ iu note (1), ante. 


^ Gossain Money Puree v. Gour 
Pershad Singh, supra. 

• Shaikh Moheeooddeen v. Shaikh 
Ahmed Jffossei7i,auiirsi, 385; Gossain 
Money Puree v. Gour Pe»*shad 
Singh, supra, 149 ; Kirpa Dayal v. 
Rani Kishori, I. L*. R., 10 All., 80 
(1887); Kanahi Ram v. Biddya Ram, 
I. L. R,, 1 All., 649, 551 note (1878) : 
See Civ. Pr. Code, ss. 582, 587, 
692, 608. 
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an Injanction restraining <7 

receiving, Rsi 2,400 a year out of the 

income of the property in dispute ; A valued each of the 
reliefs sought at Rs. 130, and affixed a Court Fee iStamp 
of Rs. 20 to the plaint. The Court of first instance 
rejected the plaint as insuffieiently stamped, holding that 
the claim for the Injunction sought should have been 
valued at ten times the annual allowance paid by C to -B., 
as provided by s. 7, ch 2 of Act Vll of 1870- On 
appeal to the High Court, it was held that the suit 
fell under 8. 7, cL 4, sub-cls. (c) and {d) of the Court 
Fees Act, and that the plaintiff had a right to put his 
own valuation on the relief sought ; it was held^ also, that 
the order rejecting the plaint as insufficiontly stamped 
was appealable. ‘ 

In respect of the subject-matter of an Injunction, the 
latter should, when granted, be strictly confined to the pro- 
perty in dispute. When, therefore, the property in dispute 
in a suit was not the fentire moveable and immoveable pro- 
perty in the possession of the defendant, but the half share 
to which the plaintiff laid claim, a Court was held to have 
acted beyond its powers in granting an Injunction and in 
appointing a Receiver in respect of the entire property 
in the hands of the defendant and not merely of the share 
claimed by the plaintiff.* It has, however, been held that 
in a suit for partition of a joint estate the Court has juris- 
diction to place the whole of the joint estate out of which 
the plaintiff seeks to have his share partitioned in the 
hands of a Receiver, and to order that the latter shall be at 
liberty to raise money on the security of the whole of such 

* Sardar Sinpji Y, Ganpat Sing- sad Gseree^^ Vf, R., 1 (1866); 

jit I. Li. R., 17 Botn, , 66 (1892). but next note and ifcfww 
See Rai Amba v, Pra!njii!>anda8 Dosses -v. Jehamoyee Vossset XSi W, 
DuUabh Bamt 1. L. R., 19 Booim ^*9 60 (1870), wheire it was eaidjhat 
1^, 201 (1894); cf. Bardar Singji v, “To appoint a receiver and to Issue 

Ganpat Jj, R., 11 Bom., an injunction which shall affect an 

395 (1889). undivided halL sliare only^^^i^ 

^JoynarainGe^eeY.Shibpsr- impossibUlty/’ 
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joiiit estate.^ The Court must have jurisdiction in respect 
of the subject-matter to which the Injunction refers. 
Jurisdiotion to grant an Injunction may be excluded by 
s, 56 of the Specific Relief Act or by the provisions 
of some other Act.® Thus under the former Act an 
Injunction cannot be granted to stay a judicial proceed- 
ing pending at the institution of the suit in which the 
Injunction is sought, unless such restraint is necessary to 
prevent a multiplicity of proceedings ;® nor to stay pro- 
ceedings in a Court not subordinate to that from which 
the Injnnctiou is sought nor to stay proceedings in any 
criminal matter.® And indeed, as has been already ob- 
served,® the Court has no jurisdiction to interfere by 
Injunction in matters merely criminal or merely immoral, 
which do not aflFect any right to property. Nor has 
the Court jurisdiction to interfere with the public duties 
of any department of the Government of India or the 
Local Government or with the sovereign acts of a Foreign 


» Poreshnuth Mookerjee v. 
Omerto Nauih Milter^ I. L. R., 17 
Cal.. 614 (1890). 

^ Mahip Singh v. Chotu^ I. L. R., 
6 All,, 429, 430 (1883), g:, by tho 

provisions of s. 95 of Act XII of 
1881 (N.-W. P, Rent Act). Section 
56 of the Specific Relief Act has 
particular reference to perpetual 
injunotions only, bi^t the general 
principles respecting tho grant of 
all injunctions are to be sought for 
in this Act, v. ante^ p. 9. 

« Act I of 1877, ss. ^ (a), 54, cl. («), 
ills. \p), {q) ; Kerr on Injunctions, 
7, 8, 587,688; Story ’s Equity Jur., §§ 
852-860; See 

Qoahans^ v. Hogg^ Cor. 56 (1864); 
iMtcheemund Sett v. S, iMT. Komul- 
money Vomee, llind. 3 \xr» N. S,, 9 
(l^bd) ; Moran v. River Steam Na- 
vigation Company^ 14 B. Xi. R., 352 
368, 360, 366 Dhuronidhnr 

Sen Yr Agra Ranks 1, X. R., 4 CaL, 


380 (1878); X X. R., 5 Cal., 86 
(1879) ; Kirpa Dayalv, Rani Kisho- 
ris I. X. R., 10 All., 80, 82 (1887) ; 
Ram Chand Dutt v. Watson <9 Co., 
X X. R.,15 Cal., 214, 220 (1887); 
Appu V. Ramany I. X. R., 14 Mad., 
425, 429, 430 (1891); Venkatesa 
Tawkm' v. Ramasami Chettiary I. 
X. R., 18 Mad., 338 (1895), See 
post, 

♦ Act I of 1877, 8. 56, cl. (6), See 
Rhuronidhur Sen v. Agra Ranky 
I. X. R., 4 Cal., 380 (1878) ; Mahip 
Singh v. ChotUy I. X. R., 5 All., 429 
(188:1) ; App^i V, Ramany X X, R,, 
14 Mad., 425 (1891) ; Venkatesa 
Tawker v. Ramasami Chettiary 
I. X. R., 18 Mad., 338 (1895) ; See 
post, 

» Act I of 1877, s. 66, cl. (tf) ; See 
post, 

« V. ante ; Kerr on Injunc- 
tions, 6 ; Sneirs Equity, 11th Ed., 
p. 582. 
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Grovermnent nor to restrain persons from applying 
to any legislative body nor do matters of a political 
nature come within the jurisdiction of iie Court.* 
And as the jurisdiction of the Court is governed 
upon strictly equitable principles, ^ it will not, and is 
not empowered to, grant an Injunction when the 
conduct of the applicant or his agents has been such 
as to disentitle him to the assistance of the Court 
to prevent a continuing breach in which the appli- 
cant has acquiesced or, since an Injunction is an 
exceptional form of relief, when equally eflB.caoious relief 
can certainly be obtained by any other usual mode of 
proceeding, except in case of breach of trust;® or 
when the applicant has no personal interest in the 
matter.'^ Lastly, when the subject-matter of the Injunc- 
tion is the breach of a contract, or the committal of the 
tort of nuisance, an Injunction cannot be granted in 
the first place to prevent the breach of a contract, 
the performance of which would not be specifically 
enforced nor in the second to prevent, on the ground of 
nuisance, an act, which it is not reasonably clear will be 
a nuisance.^ 

§23. The Presidency High Courts possess the same 
powers with regard to the appointment of a Receiver as 


• Act I of 1877, 8. 56, cl. (<f) ; Kerr 
on Injunctions, 4. 

• Act I of 1877, 8. 66, cl. (c), See 
Kerr on Injunctions, 6, 7. 

• Kerr on Injunctions, 6 ; Em- 
peror of Austria v. Day, 3 D. F. & 
J., 217 ; United States v. PrioleaUf 
2 H. & M., 659, 2 Equity, 659. 

Act I of 1877, 8. 66, cl. (i); ill. 
(a ) ; LUtlewood v. Caldwell, 11 
Price, 97, ill. (6); Morgan v. 
Me Adam, 36 L, J., Ch., 228, ill. 
(c) ; Perry v. Truefitt, 6 Beav.,76. 

• Act I of 1877, a. 66, cl. (A). 

• Act I of 1877i 8. 56, cl. (f) ; as to 
the meaninfir of “ trust and “ trus- 


tee,*' V. i5.,Sr3. 

^ Act I of 1877, 8. 66, cl. (k). 

Act I of 1877, 88. 56, cl. (/), 64 ; 
but see ib,, s. 67. In the matter of 
Gunput Narain Singh, I. L. B., 
1 OaL, 74, 78 (1876) ; Nusserwanji 
Merwanji Paiiday v, Gordon, I* L. 
E., 6 Bom., 266, 280, 281 (1881) ; 
Madras Railway Company v. Rust, 
I. h, B., 14 Mad., 18 (1890) ; Cal- 
lianji ffarjivan v. Narsi Triaum, 
I. L. B., 18 Bom., 702 (1894) ; h h. 
B., 19 Bom., 764 (1895) same rase 
in appeal, and see po^^. 

• Act I of 1877, s. 66, ol. (g). See 
post* 
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are possessed and eY^ercised by the Courts in England 
under the Judicature Act of 1873, and the practice in 
respect of these matters should be the same,^ 

But while all Civil Courts, with the exceptions above 
mentioned, have jurisdiction to issue Injunctions, on the 
other hand the powers conferred by the Civil Procedure 
Code in respect of the appointment of Receivers can be 
exercised by High Courts and District Courts only : 
provided that whenever the Judge of a Court subordinate 
to a District Court* considers it expedient that a Receiver 
should be appointed in any suit before him, he shall nomi- 
nate such person as he considers fit for such appointment, 
and submit such person’s name, with the grounds for the 
nomination, to the District Court, and tlie District Court 
shall authorize such Judge to appoint the person so nomi- 
nated, or pass such other order as it thinks fit.® 

The Judge of the Lower Subordinate Court has first 
to satisfy himself that it is expedient that a Receiver should 
be appointed in a suit before him ; for this piirpose he 
must enquire judicially and satisfy himself upon evidence 
that the appointment of a Receiver is necessary and re- 
commend a proper person. He does this under s. 503. If 
he refuses to do it, his order refusing the application is an 
order under s. 503, and as such is appealable.^ After such 


^ J'aikissondas Gangadas v, ^en- 
ahai, I. L. Rm U Bom., 431. 434 
aB90). • 

• As to the meaning of “ District 
Court,^’ See s. 2, Civ. Pr. Code. 

• Civ. Pr. Code, s. 505. Section 
503 of the Code extends to the Pre- 
sidency Small Cause Courts (Act 
xy of 1882, 8. 23, sched. ii ; but 
Seiis also the terms of s. 23) : and 
ss. 503 — 505 of the Code apply to 
Provincial Courts of Small Causes 
(A#t IX of 1887, s. 17 ; Civ. Pr. 
Code, sched. ii ; but See also the 
terms of s. 17, Act IX of 1887). It 
was otherwise under the Code of 


1877. See JSTursingdoLs Rdghunath- 
dae V. Tulsiram bin DotUatram, 
I. Ii. B., 2 Bom., 558 (1878). The 
Code is applicable to suits tinder 
the Bengal Tenancy Act (VIH of 
1885), V. i5., ss. 143, 148, and as to 
the appointment of Receivers in 
such suits, See Kartic Nath Pan- 
dy V. Padmanund Singh ^ I, D. 
R., 11 Cal., 496 (1885). 

* Gossain JDulmir Puri v. Tekait 
Hetnarain, 6 C. L. R., 467, 468 
(1880) ; Venkatasami v. Striddvam- 
wa, I, D. R., 10 Mad., 179(1886) ; 
Boidya Nath Adya v. Mglchan 
Adya, l. D. R., 17 Cal., 680 (1890). 
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eziquiry he is to nominato such petsoipi ^ he pon^id^^^ 
to be nominated, and submit such person’s namo,^^ w 
grounds for the nomina^on^ to the pistript Court ; 
the District Court shall authorise suoh^^J^ to appoint the 

person so nominated, but not otherwise, he is to appoint 
him. But the Judge of the District Court may decline 
to authorise the Judge of the Lower Court to make the 
appointment of the person so nominated, and may himself 
pass such other order as he thinks fit.”^ These words give 
the Judge of the District Court full control over the mat- 
ter of the appointment of a Receiver. His duty is not 
only to approve or disapprove of the particular person 
nominated, but also to take into consideration the neces- 
sity for the appointment of a Receiver at all.* The 
Judge of the Lower Court, in making his enquiry under 
s. 503, has all the powers conferred upon him that may 
be necessary for such enquiry. He may adjourn the 
case from time to time, and he may hear fresh evidence 
at any time before he makes the appointment. He may 
even abstain from appointing, when he has received the 
necessary authority, if he has good grounds for so doing, 
otherwise he might be appointing an unfit person when he 
has facts before him to show that the appointment would 
be most improper. Section 505 is not imperative. It 
merely enables the Judge of the Lower Court to appoint, 
when authorised by the District Court to do so.* 

The jurisdiction to appoint a Receiver may be exercised 
either by a Court of first instance or by a Court of Appeal.^ 
So, where a plaintiff appealed against a portion of a decree 
refusing to appoint a Receiver of certain mortgaged pro- 
perly, and, after filing a memorandum of appeal, obtained 
a rule for the appointment of a Receiver, until the hearing 

r Qo$Bain I>uZmir^^P^^ U. R., 10 Mad., ISO, 181. 

supra, 4^- ® OossainDultnirJPuriy. TBkaU 

• Biritian Kooi^r Churn JET^inamin, supra, 469. a 

7 CaL, 1 19, ^/Jui^Usoifidas GangwiaB v. 
721 (1881># .8<?tf„ Appeal against 1. R., 14 Bom., 431 

Order 115 of 1885 in note to I. (1896). 
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of the appeal ; the Cotirt of Appeal, after argument, made 
the rule absolute, and appointed a Receiver, until the hear- 
ing of the appeal, and subsequently when the appeal came 
on for hearing, varied the decree of the Court below by 
fitppointing a Receiver of the mortgaged property.^ 

In order to give the Court jurisdiction there must 
be a pending suit:* and the Court cannot, in^so far 
as its power to appoint a Receiver extends only to the 
better management or custody of any property which is 
the subject of a suit, ap’lioint, or continue the previous ap- 
pointment of, a Receiver, when the suit comes to an end by 
its dismissal but it would appear that, when a suit is 
decreed, there is nothing in the Code of Civil Procedure 
which limits the power of the Court to appoint a Receiver 
after the decree, when this course is necessary or proper.^ 
As long as the order appointing a Receiver remains 
unreversed, and as long as the suit remains a Us pendens^ 
the functions of the Receiver continue, until he is dis- 
charged by order of the Oourt.’^ Although the dismissal 
of a suit may operate as a discharge of the Receiver 
appointed in it,® yet the Court has ample jurisdiction, 
without the aid of a pending process, to require accounts 
from its own officer, to permit parties interested to inter- 
vene in the examination of these accounts, to make just 
allowances to its officer for his administration, and to deal 
with all questions of costs connected with the investigation 
of his accounts as» between him and any parties interested, 
who may be allowed to appear and take part in it J The 
Court, if it can appoint a Receiver, has ample powers 
to provide for the management of the property ; and can 

* JaiMssondasQangadoLsv. Zena- R., 8 Mad., 229, 233 (1884)v 

I> Ij.R., 14 Hotn., 431 (1890). • Dinnonauth O. S» 

* S0e also Shaik Moheeooddeen v, Ifogg, 2 Hay, 395, 396 (18i^). 
Shaikh Ahmed H ossein^ 14 W. R,^ • Prem Lall Mullich v. Sumbhoo- 

384.885 {1870)* JKoj/, I.3L..R,, 22 Oal., 960. 973 

•y.anie. (1895). 

* Mohesooddeen v* Shaikh » Ad^inistratoT’Oeii^Tal of Ben- 

Ahy(i^ B[os8Mn^ supra* gal v. Prem Lall Mulli^k 1. 1/. R., 

♦ 22 Cal., loll, 1015,1016 (1895). 
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deal with property which is linder its just as 

completely as the owner of the property can deal with 
it.\ The subject-matter of the appointment must be 
property, moveable or immoveable, whiGh is ‘‘the subject 
of a suit,^^2 Qj. under attachment,” which latter words 
apply to property for the first time attached in execution 
of an}^" decree.® Where the property to be managed is 
not the subject of the suit no manager can be appointed 
before attachment."^ Where, owing to the value of the 
subject-matter of a suit, the Court has no power to try 
the same, any order made therein by way of appointment 
of a Receiver is passed without jurisdiction.® The fact 
that the acts complained of, and which form the ground of 
an application for a Receiver, amount to a criminal offence 
rather than to a civil wrong, will not deprive the Court of 
jurisdiction, if such acts affect a right to property.® Thus 
in a suit for the partition of the estate of a trading joint- 
family, which estate belonged to the plaintiff and his 
brother, the eldest stirviving member of the family, it 
appeared that the latter had for some time past misappro- 
priated large sums of money and had thrown the accounts 
into confusion. The plaintiff, therefore, applied to have a 
Receiver appointed of the estate. The District Judge 
dismissed the petition, on the ground that no case had been 
established, under s. 503 of the Civil Procedure Code; that 
the acts complained of amounted to misappropriation rather 
than waste ; and that the petitioners * could thereafter 

* Pore$hnath Mookerjee v.Omirio nath Mookerjee v, Omirto Nath 

Nath Milter, I. L. B., 17 Oal., 614, Milter, I. L R., 17 Oah, 614 (1890), 
^5 (1890). ® See Form No. 168 in the Fourth 

• Giv. Pr. Code, b. 503, See Schedule of the Code. 

Sundaram v. Sankara, I. L. R., ♦ Bunwaree Ball Sahoo v. Baboo 

9 Mad., 334 (1886); Joynarain Girdharee Singh, R., 273 

Oeeree v, Shtbpersad Geeree, 6 W. (1871). 

B,, Miso., 1 (1866) ; Kartic Nath • Boidya Nath Adya Makhan 
Fandy v. Fad tnanund Singh, I. Li. Bal Adya, 1. Xi. R,, 17 Cal., 680 

R., 11 Cal., {1SS5) ; Yeshwant (1890). * 

Bhdgtvant ^hatarpakar y. Sha^ikar ^ Manumayya v. Venkatasub- 
Banichandra Fhatarpakari T- b€tyya, I. L, R.j 18 Mad., 23 

R., 17 Bom.r 388 (1892) (1894). 
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institute a criminal prosecution. It was held on appeal 
that these were clearly not sufficient reasons. The Code 
authorised the appointment of a Receiver for the preser- 
vation or better custody of property, the subject of a suit. 

Whether property was wasted or misappropriated made no 
difference for the purposes of the Code. And it was 
pointed out that the future institution of a criminal pro- 
secution would not enable a party to recover property 
that may have been misappropriated. The order of the 
District Judge was, therefore, set aside, and the case 
remanded for disposal according to lawJ 

§ 24. “ Under the Specific Relief Act the Courts are The exercise 

given a discretion to grant or withhold an Injunction, 2 as in tfon difero' 
England they have a discretionary power to award damages 
in lieu of an Injunction.® In this view of the law, the 
Court has to consider in eiich case not merely whether the 
plaintiffs legal right has been infringed, or even ma- 
terially infringed, but also whether under all the circum- 
stances of the case he ought to be granted an Injunction 
as the proper and appropriate remedy for such infringe- 
ment.”* The Court has a discretion to refuse all relief (i) both in the 
or to refuse an Injunction and to give damages, where these junctions, 
are the appropriate remedy,^ or to combine damages with 
a limited Injunction.® But if a Court refuses an Injunction 


* Hanumayya v. Venkatasub- 

bayya, T. L. R., 18 23 (1891). 

■ Act I of 1877, s. 52 ; Shadi v. 
Anup Singhi I. L. R., 12 All., 439 
(1889). As to discretion See 
Lord Mansfield in Wilke’s case, 
4 Burr., 2539, cited in ffarbun^ 
Sakai V. Bhairo Pershad Singk^hL, 
B., 5 Gal., 259, 285 (1879). See also 
remarks in Queen impress v. 
Chagan JOayaram, I. L. R., 14 
Bom., 331, 344. 352 (1890), per 
jarfline, J. 

• Formerly under Lord Cairns 
Aot, 21 A ^2 Vic., c. 27, and now 
under the Judicature Act, 1873. 


<y<?«Kerron Inj., 39, and The Land 
Mortgage Bank of Imiia vMhmed^ 
bhoy Habibbhoy^ I, L. R., 8 Bom,, 
70, 71 (1883) ; Dhunjibhoy Cowasji 
Umrigar v, Lisboa, I. L. R., 13 
Bora., 260, 261 (1888). 

• Per Farran, J., in Ghanasham 
Nilkant Nadkarni v. Moroba 
Bam Chandra Pai, I. L. R., 18 
Bom. (1894) at p. 488. 

• The Land Mortgage Bank of 
India v. Ahmedbhoy Jiabibbhoy, 
supra, 70. 

• The Land Mortgage Bank of 
India V, Ahmedbhoy ^ffabibbhoy, 
supra, 77, 91. 
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bti the ground that peoumary compensation 
tiflPs proper remedy it ought not to dismiss the suit, but 
ought either itself to award damages or to order an 
enquiry as to damages and when a right is established 
to an easement, the plaintiff is entitled either to an Injunor- 
tion or to damages and is not obliged to accept some 
third form of relief-* This discretion is a reasonable 
discretion, and it must depend upon the special ctrcura- 
stances of each case, whether it ought to be exercised-® 
And where the issue of an Injunction is the subject of 
appeal, it is for the defendant-appellant against whom 
it is granted to show that the lower Court has exercised a 
wrong discretioii> Courts of Equity have, however, con- 
stantly declined to lay down any rule which shall limit 
their power and discretion as to the particular oases in 
which Injunctions shall be granted or withheld ; for it is 
impossible to foresee all the exigencies of society which 
may require their aid and assistance to protect rights, or 
redress wrongs. This jurisdiotion is manifestly indis- 
pensable and should be fostered and upheld. At the same 
time its exercise is attended with no small danger both 
from its summary nature and its liability to abuse. It 
ought therefore to be guarded with extreme caution,® 
and applied only in very clear cases, otherwise it may 
become a means of extensive, and perhaps of irreparable, 
injustice.® In granting relief the Court proceeds upon 
principles of general, or particular, application which 

* GMiunJi Barjivan v. NarBi 12 All., 4.^ (1SS9). 

iTrfctim, 19Bom.,764(i895). » See Afun Mohifwy Dossse y, 

^ ^ Kadarhhai v. Rahimbkai^ Ichamoyee 13 W. R., 60 

I. li. R., 13 Botn., 674 (1889). (1870), Pbear, need 

^ Pitr y^sel, M. R,, in AyriBl^y hardly isay that tho power ofissa- 
V. 18 Bq., 546, cited in in^ Injunctions and appointing a 

Bhu^ibhby Umrigar v. Receiver pBndBntB Hie which is 

Xdsboat I. li. R., 13 Bom., 260, 201 given to the Civil Court by 8. 92^ ■ 
(1888) ; The Banii Mortgage Bank ■ ot 1859,; bnght to 

nf Xiidia y* Ahmedbhdy Babibbhopy oautibtisly exercldbd/’ 

I. li. R», 8 Boin.* 70, 71 (1883). ^ Story, Eq^ Jur., § 9^^ and 

* Shddi y. Anup JSinghyl* Lh^ B., cases there cited. 
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will be found hereinafter discussed in their appropriate 
places. Generally speaking, the Court will consider, 
amongst other things, whether the doing of the thing 
sought to be restrained must produce an injury to 
the person seeking the Injunction ; whether such Injunc- 
tion will operate oppressively or inequitably or contrary 
to the real justice of the case, or will work an imme- 
diate mischief or fatal injury. It will not interfere where 
there has been acquiescence in the mischief sought to 
be restmnod or in cases of gross lacbes or delay by 
the party seeking the relief in enforcing his rights ; nor 
to enforce covenants which are unreasonable and from 
which inconvenient consequences may ensue ; nor in 
cases where its interference can have no effect : nor when 
equally eflScacious relief can certainly be obtained by any 
other usual mode of proceeding. And even where the 
plaintiff has made out a case for relief the Court will 
consider whether an Injunction is the fit and appropriate 
mode of redress under all the circumstances of the oase.^ 

The appointment as well as the removal of a Receiver (ii) and in 
is also a matter which rests in the sound discretion of the cehrerl 
Court.* In exercising its dLscretion the Court should 
proceed with caution® and be governed by a view of the 
whole circumstances of the case.* The power conferred 
by the Code to appoint a Receiver is not to be exercised 
as a matter of course, and it is not a reason for allowing 
an application for the appointment of a Receiver, that it 
can do no harm ^o appoint one.^ The discretion given 

* Story, Eq. Jur., § d59a. See • Mun Mohiney Dossee y. Icha^ 

Act I of 1877, ss. 54, 66 . moyee Doseee, 13 W. R., 60 (1870), 

• Act I of 3877, s. 44; Kerr on Prosonomoye Devi Beni Madhub 
Receivers, 3; Sidheawari Dabi v Bai, I.L.R., 6 All., 666 (1883). 

Abhoyenioari Dabi, I.L.R., 16 Cal. » * Owen v, Hainan,^ H. L., 1033; 

818, 822, 823 (1888) ; Chandidat Sidheawari Dabi v. Ahhoyeawari 
Jha V. Padma nand Singh Bahadur, Dabi, supra ; Chandidat Jha v. Parf- 
l.Xi.il., 22 Cal., 459, 464, 465 (1895), manand Singh Bahadur, supra. 

Ex parte Jijai Amba, I. L. R., 13 * Proaonomoye Devi v, Beni 

Mad., 390 (1890) [removal of Madhub Rai, I. L. R., .5 AIL, 656 
Receiver]. (I88;l). 

- W, IR. 
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by tbe Code is one tb^ sbould be with the 

care and caution and the appointment of a Beceiveir is 

a step which should not be taken ■without special reawhs.® 

The main principles upon which such discretion 
should be exercised haye been laid duwn in ibie case of 
V. Homan,^ and those principles have been held to be aa 
equally applicable in this country as in Englaiid^ In that 
case Lord Cranworth said:— Th^ Beceiver, if appoint- 
ed in this case, must be appointed on the principle on which 
the Court of Chancery acts, of preserving property pond- 
ing the litigation, which is to decide the right of the 
litigant parties* In such cases the Court must of necessity 
exercise a discretion as to whether it will or will not 
interfere by this kind of interim protection of the property. 
Where, indeed, the property is as it were in medio^ in the 
enjoyment of no one, the Court can hardly do wrong 
in taking possesston. It is the common interest of all parties 
that the Court should prevent a scramble. Such is the case 
when a Receiver of a property of a deceased person is 
appointed pending a litigation in the Ecclesiastical Court 
as to the right of probate or administration.® No one is in 
the actual lawful enjoyment of property so circumstanced, 
and no wrong can be done to anyone by taking it and 
preserving it for the benefit of the successful litigant. 
But where the object of the plaintiff is to assert a right to 
property of which the defendant is in the enjoyment, the 
case is necessarily involved in further questions. The Court 
by taking possession at the instance of the plaintiff' may 
be doing a wrong to the defendant ; in some cases an:^- 
irreparable wrong. If the plaintiff should eventually 

Pro$onom<yye Devi v. Seni v. Padmanand Singh Dahadun 
Madhub R., 5 All., 550 supra. 

(1883). ^ * Joykally Dabee Shib 

• Goseain Diilmir TekaU Pfet- Wath Chattefiee, Bourko, Test. 5 

norain, 6 C. B. R., 467, 469a^). 1 Yeshwant magjjant 

» 4 R. L., 1032, 1033. PhcUarpakar v. Shankgr Pam* 

♦ Sidhestoari Dcdfi v^ AbhoyeS'^ ehandra Phatarpakatf I. Xt. R., 17 
tmri JDa&i, supra ; ChandiUat Jha Bom., 388 (1892). 
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rigfcit against the defendant, the 
Cohrfc may by its interference have cansed mis- 

cWef to the defendant for which the subsequent restora- 
tion of the property may afford no adequate compensation. 
In ail oases, therefore, where the Court interferes by 
appointing a Receiver of property in the possession of the 
defendant befoi-e the title of tho defendant is established 
by decree, it exercises a discretion to be governed by all 
the circumstances of the case.”^ As in the case of Injunc- 
tions, the Court will always look to the conduct of the party, 
who makes the application for a Receiver and will not 
interfere, unless his conduct has been free from blame;® 
and parties who have acquiesced in property being enjoyed 
against their own alleged rights cannot come to the Court 
for this form of relief.® The distinction which exists 
between the cases in which the Court will exercise its 
discretion to grant an Injunction or to appoint a Receiver 
respectively has been already mentioned.* A stronger 
case is generally required for the appointment of a 
Receiver than for the issue of an Injunction. It may 
well be that circumstances which will warrant the issue of 
an Injunction will not warrant the appointment of a 
Receiver. Accordingly, while the Court may in its dis- 
cretion refuse to appoint a Receiver, it may yet consider 
the case to be one which calls for an Injunction. The 
opinion of the Court of first instance is, in these matters, 
of great weight.* It has all the facts and the parties 
before it, and is probably the best tribunal to decide 
whether it is necessary or expedient, having regard to the 
oiroumstancves of the case, that a Receiver should be 
appointed.® And a party who in appeal attacks the 

* Otoen V. supra, 1032, 147 ; Skinners* Society v. Irish 

Society, mi. 

*Slerr on Receivers, 7; See ^ ante. 

V. 28 li, J,, Ch. 169 ; cf. Wood ^Tke Oriental Bank Corporation 
v; 2 Beav,, 297. y. OobinMl Seai, I. tj, . 

5 /W; Cray V. Chaplin, 2 Russ«, 713, 737 (1884), per Garth, G. J, 
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(exercise of this discretion should show that the discretion 
has been improperly so exorcised.* T.he exercise of the 
power being thus discretionary, it would be dijBScult, even 
if it were possible, with any precision to mark out the 
limits within which it is ordinarily circumscribed ; but 
some of the principles which govern the discretion of the 
Court in such appointment will be found considered more 
fully and in detail hereafter in those chapters which 
specially treat of the subject of Receivers. 

Reference has already been made (i) to the nature and 
subject-matter of an Injunction regarded by itself, (ii) the 
persons in whose favour and (iii) against whom its issue 
will be directed ; there still however remains (iv) the 
question by whom an Injunction niay be granted : an 
enquiry which involves directly a consideration of the 
Courts which possess this equitable power, and ancillary 
thereto, a further consideration of those principles upon 
which this power is exercised, as well of the relief 
which may be granted in suits in which an Injunction is 
prayed. 

Courts by § 25. Suits to obtain an Injunction may, as already 
T^^anction observed, be entertained by all Civil Courts, with the ex- 
may be ception of Presidency and Pro vincial Small Cause Courts.® 

Assuming that the Court is one of competent jurisdic- 
tion and that those conditions exist in the facts of the 
particular case, which are necessary to the exercise of this 
jurisdiction,® it may be so exercised either by a Court 
of first instance, or by a Court of appellate, or revisional 
jurisdiction at the time, and subject to the conditions 
hereinafter mentioned. 

^Original A Court of first instance may grant under the provi- 
Jurisdiction, sioixs bf the Code a temporary Injunction to continue 
until a specified time or until the further order of the 
Court.* This Injunction may be granted at any period of 

Su. 

^ Shadi v. Anup Singhs * See on<^. 

I. h. R., 12 All., 438 (1889). ^ Act I of 1877, s. 53 j Civ. Pr. 

• p. 54, Code, S8, 492, 493. 
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a suit,^ but is usually applied for and obtained by 
motion paHe^ or on notice after the presentation of 
the plaint,^ and before the hearing upon the trial. A 
temporary Injunction may be granted even after the 
hearing and decree. In the undermentioned oase^ which 
was one for ejectment, the Court granted a decree for 
possession of the land. Plaintiff’s counsel at the close of 
the case stated that he was instructed that the defendant 
was then removing the materials of the house on the pre- 
mises in dispute, and asked for an Injunction to restrain 
the removal. The Court granted an Injunction nisi to be 
made absolute with costs, if cause were not shown against it 
within four days. Cause was shown by the defendant who 
alleged the existence of a custom under which he was 
entitled to remove the materials abovomentioned. The 
Court then continued the Injunction, and gave leave to the 
defendant to bring a suit within two months to establish 
the special custom alleged, and ordered that in default of 
such suit being brought (as it in feet never was) the In- 
junction should be made perpetual with costs. If the 
suit is decreed upon the merits and (as only can then bo 
done)* relief by way of permanent Injunction is granted, 
such Injunction will of course as a portion of such decree 
subsist pending, and its operation will not be stayed by 
reason only of, an appeal. AVhen a decree has been made 
and fully carried out in a cause, the cause is out of Court 
and a motion for Injunction cannot be made in that cause, 


» Act I of 1877, s. 53. 

• According to SngUsh prac- 
tice in an urgent case an interim 
injunction may be granted before 
biU filed on the plaintiffs under- 
taking to file the bill at once ; 
Thornlm v, Skoines, 16 Bq., 126 ; 
Carr v. Morice, 16 Bq., 126. See 
Bde%, Inj., 46-48, 320; Dfowry, Inj.* 
3^, 360—362, 364. As upon such 
undertaking the suit may be said 
to be practically instituted, and 


as the issue of the injunction is 
made dependent upon its fulfil- 
ment, there would seem to be no 
objection to the adoption of this 
practice In Indian Courts. In 
other than urgent cases the rule in 
Biigland, as in this country, is that 
the statement of claim or plaint 
must be first filed. Kerr, Inj., 612. 

® Doyalchund Laha v. BhoymJb^ 
nath KheUry\ Oor. 117 (1864). 

♦ Act I of 1877, s. 53. 
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^thotigli there he ample graiaiwl for i^tist^ 
new caiise.f A pei^etaal Injunction is and it ia not 
necessary to revive it upon the death of eitheir of tibe parties, 
in order to keep it on foot ; for if so it would in 
deoreeingra perpetual suit*® Andvif a suit for an Injunction 
is any temporary Injunction which may have 

been granted comes to an end.® The power of the Gourt 
in such matters extends only over the aubjeot-inatter of the 
suit, and therefore when the suit comes to an end and 
when there can he no longer any decree to Satisfy, or any 
property coming to the plaintiff in that suit, there can be 
no further, ground for the continuance of an Injunction or 
like measure. The Court, which dismisses such a suit, 
hecomm functus officio^ save that it may stay execution of 
its own decree or order for costs. An application, therefore, 
as in the case cited in the next par£tgi*^»ph, made to a Court 
of first instance after dismissal of the suit, but 
appeal filed, asking that a Receiver may be restrained 
from parting with funds in his hands, pending an appeal, 
is not within the jurisdiction of such Court to grant. But 
the dismissal of the action does not prevent the plaintiff 
from bringing another for the same purpose under a 
different set of circumstances^ or upon new facts.® 

Yamin-tid The powers of the Court of first instance was the sub- 
ject of discussion in the recent case of YamirHud-^Doulah v. 

Khan. Ahmed AU Kluxn^^ a suit, the object of which was to set 

aside the decree in a former snit between the same parties 
purporting to be a consent decree and which was dismiss- 
ed with costs, it being held that the compromise em- 
bodied in the decree was binding upon all the parties to 
the suit. An application was then made by the plaintiff^ 

^ t ® v. post, 

Drewry, Ittj., 360. Mayor of JUmrpo<^ y,X^ 

• A$k^ y, Totonsend, 2 Blok. Water Works Co., 2 O; M. 46$ 

471, rti. in Morgan v, Sondainore, ^2 ; CasietH v, Cork, 7 Ba., 89$ 39^ 
2 yeoimnsy. KUvington, ® Attk-Oen, y, ShefUeld Qds 

imck.,mu 3 D. & a., 304. 341. 

K^rr, Inj., 636; Eden, In|., 129, 130. • 1; B, K., 21 Cal., 661 (1894). 



INJUNOTIOKS dBKEUALIit . ft 

in ttbis suit for an order to prevent the disposal, pending 
an appeal, of funds in the hands of the Receiver appointed 
ip the former suit, and the question arose whether, under 
the circumstanoes, the Court had jurisdiction to make the 
order asked for. Various English authorities were cited and 
dealt with in the judgment. In the case of Wilson v. 
Church^ where an action had been dismissed by a Divi- 
f donal Courts it was held by Sir George Jessel, M.R., with 
the concurrence of Brett and Cotton, LL.^ J., that that 
Court had no jurisdiction to entertain an application for an 
Injunction to prevent funds in the hands of trustee»s from 
being parted with pending an appeal, and that such an 
application could only be made to the Court of Appeal, 
In the later case of Otto v. Lind/ord^ where an action 
had been dismissed with costs, it was held by the Court, 
consisting of the same J udges who had decided the 
former case, that the Divisional Court had jurisdiction 
pending an appeal to stay proceedings for costs under the 
order of dismissal, and that that question differed entirely 
from the question which had been determined in the 
previous case of Wilson v. Church. It was held that the 
practical result of these two cases was to establish the rule 
that, when an action has been dismissed with costs, the 
Court of first instance can, pending an appeal, stay pro- 
ceedings for costs, under the order of dismissal, but that 
it cannot, pending an appeal, restore and maintain by a 
further order the state of things which existed previous to 
the dismissal of the action. In this country the power 
which the English Courts have of staying proceedings for 
costs under an order of dismissal is given by section 545 
of the Civil Procedure Code. No doubt in the case of 
Polini Y. (rray,® the Court of Appeal, consisting of the 
same Judges who decided the other cases to which refer- 
ence has been made assisted by Lord Justice James; 

« Ii. lt., n Oh. IK, 676. • H*. 12 Oh, X >, , 436. 

» U It., 18 Oh. B., 
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though it dismissed, the suit which had been brought for 
establishing the claimants’ right to share in a fund, yet, 
on a subsequent application, made an order for preserv- 
ing the fund pending an appeal to the House of Lords* 
But there were in that case circumstances which serve to 
distinguish it from the preceding case of Wilson v. 
Churchy one of the circumstances being that, in order to 
enable an application to be made for an Injunc- 

tion, the Court stayed the drawing up of the order of dis- 
missal. But apart from this, it is sufficient that in the 
later case of Ottow, Ltind/ord^ the case of Wilson Church 
is expressly referred to and is treated as a continuing 
authority. It was held therefore that, reading the case of 
I^olini V. (7 my, with the later case of Otto v. Ltindford^ the 
proper conclusion was that the jurisdiction exercised by the 
Appeal Court in the former case must be taken to be a 
jurisdiction of an exceptional and limited character, and 
one which is confined to the Appeal Court in matters 
which are appealed or intended to be appealed to the 
House of Lords.* No procedure exists under which an 
application for an interim Injunction can be made to the 
House of Lords direct. The jurisdiction exercised by 
the Appeal Court in Polini v. in respect of an appli- 

cation which could not be made to the higher tribunal, was 
therefore one strictly of necessity. The other cases which 
were cited in support of this application, of which Hrewer 
V. Yorhe^ may be referred to as an example, deal with 
the power of the Court to stay execution of its own order, 
and were held to have no bearing on the present question. 

A point was especially made of the fact that in this case 
no appeal had as yet been filed, and that the filing of the 
appeal had been purposely delayed iu order to admit of 
the present application being made to the Court of first 
instance. In Wilscm y. Church it is true an appeal would 
seem to have been filed, which was followed by ‘^an 

^ See JETami/; v, Liltey^ lu, 19 

Q, B. !>., 


• L. R., 20 Oh. !>.. < 
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appUcatioii^^to the Appellate Court for an Injunction. But 
this distinction was held to be immaterial. For the decision 
in Wilson y. Church proceeded on the ground that the Court 
of first instance had no power to interfere, not because an 
appeal had been filed, but because the suit had been dis- 
missed. It was further held that under the Civil Procedure 
Code, once a suit has been dismissed, the Court dismissing 
it functus officio^ except that it may stay execution of its 
own decree or order for costs. Its jurisdiction extends no 
further in regard to a suit which has ceased to be a pending 
suit.^ This view is (as was pointed out in the judgment) 
supported by the earlier Indian cases which were then 
cited, viz., Moheeooddeen v. Ahmed Hossein^^ and Gossain 
Money Puree v. Guim Pershad Singlu^ The application 
for an Injunction was in consequence refused with costs. 

If therefore the Court ofi first instance has hefon^ appeal 
no jurisdiction to continue, and maintain® or to grant® an 
Injunction after the claim is dismissed, and until an ap- 
peal shall have been lodged or pending the appeal, it has 
no jurisdiction after'^ the appeal has been admitted to issue 
an Injunction during the pendency of the appeal. Nor 
a fortiori when a suit for an Injunction is dismissed 
can the Court, which dismisses such suit, take upon itself 
to stay by Injunction the execution of a decree passed in 
another suit. So in Gossain Money Puree v. Gour Pershad 
Singh^ a rule was made absolute, which had been aj)plied 
for under the follo.wing circumstances: — 

One Gossain Money Puree had obtained a decree against Oossatn Mo- 
one Chucka Sing in the Gja Court, dated the 30th August 

Singh, 

• Yamin-ud-Doulah v. Ahmed ^ Yamin-ud-Doulah v. Ahmed 

AH Khan, I. L. R., 21 Oal., 561, AH Khan, supra. 

563-565 (1894), per Sale, J. See • Shaikh Moheeooddeen v. 

Green r, Puleford, 2 Beav., 70. Shaikh Ahmed Ho8sein, 2A W, R., 

£If the action Is dismissed the In- 384, 385 (1870). 

junction goes of course. A motion ® Yamin-ud Doulah v, Ahmed 

or c^der for its dissolution is not JKTkin, supra. 

necessary.] » Shaikh Moheeooddeen v. Shaikh 

• 14 W. R., 384 (1870). Ahmed JI ossein, supra. 

• I. L, R., 11 Cal., 146 (1884). « I. R., 11 Cal., 146 (1884). 



74 : 

X880, by wbiob tb© sale of certain property^^bicb bad 
been mortgaged £o bim by Obncka Sing, 'V«ras ordered to 
bo made. That decree bad been oonfirined by the High 
Court. Chuoka was the father of a Mitaksbara family 
and after this decree bad been obtained bis sons brought 
another suit to have it declared that they were entitled t6 
certain shares in the pro|>erty wbicb bad been ordered to be 
sold and which Obucka Sing bad no right to mortgage. 
Meanwhile the mortgagee, the plaintiff in the first suit, 
proceeded to execute bis decree ; but the plaintiflPs in the 
second suit (the sons) applied for and obtained an interim 
Injunction from the Subordinate Judge against the plain- 
tiff in the first suit, restraining him from selling the 
property, until the second suit should have been beard and 
decided. On the 20tb of December 1883 that suit came on 
to be beard and was decided against the plaintiffs (the 
sons of Gbuoka Sing) ; whereupon, on the 30tb of 
January 1884, the plaintiff in the first suit (the mort- 
gagee) applied for execution against the mortgaged 
property, and the usual sale-proclamation was issued. 
The plaintiffs in the second suit, however, who bad 
appealed from the decree wbicb bad been made against them 
applied for and obtained from the Subordinate Judge, on 
the 14tb of May 1884, a further Injunction, restraining the 
plaintiff in the first suit from executing bis decree, until 
the appeal in the second suit should have been beard. 
A rule was then obtained in the Higho Court by Gossain 
Money Puree calling upon the sons of Cbucka Sing to 
show cause why the order of the 14 tb May 1884 should 
not be sot aside. The rule was obtained upon the ground 
(amongst others) that the Subordinate Judge bad no right, 
under the circumstances to grant the Injunction, inasmuch 
as he bad decided against the claim of the plaintiffs in the 
second suit, and bad nothing to do with the appeal to 
the High Court. ^ ^ ^ ^ ^ ^ ^ ^ ^ ' 

it was contended on behalf of the plaintiffs, that by 
analogy to section 546 of the Code of Civil P rocedurOy 



Subordinate judge/ if lie considered it right and equitable, 
bad jurisdiction to stay execution in the other suit, until the 
app^ to the High Court had been heard. It was held, 
however, thatsection 54(5 had nothing to do with the question 
befoi*e the Oourt, and that section only related stm/ing 
jyroeeedings in execution hy the Court which passed the decree 
in which the proceedings are pending. That Court has a 
right under certain circumstances and subject to certain 
conditions, to stay the execution of its own decrees while 
those decrees are Tinder appeal. 

But in the present case the lower Court had taken upon 
itself in this suit to stay the execution of a decree, which 
had been pi'onounced by the High Court in another suit. 
It was held that the Subordinate Judge had in point of 
law no power to deal with the proceedings in that other 
suit at all. He had a right, whilst the question in this 
suit was awaiting trial, to restrain the defendants by an 
interim Injunction from enforcing his decree in the former 
suit. That he might do hy an order upon the defendants 
personally. But as soon as those questions were decided 
against the plainiifFs, the Subordinate Judge had no right 
to restrain the defendant further, upon the mere possibility 
of the Appellate Court reversing his decree ; and it is 
clear that he had no right to do so under the section of the 
Code upon which he appeared to have acted. 

It was observed in conclusion that, if any Court had a 
right to grant an Ijijunction at that stage, it would be the 
Court of Appeal, but that it was no part of the Court’s 
present duty to decide whether any Court Had such a 
power, or still less that, having the power, it ought to 
exercise it. The Appellate Court however hold that the 
Court below, having made a decree against the plaintiflFs, 
had norright, in aid of the plaiutilfs, to restrain the defend- 
ant from proceeding in the other suit, and accordingly 
the irule was made absolute with costs.^ 

: ^. Odtaain-Mon^ JPur«e y. Cfour 146(1884). 

£(r<Aa<e SiMgA, I. U B., 11 
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A Court of first instance may, however, review its owtt 
decree and order, V or stay the exeoution of its own decree*^ 
Execution of a decree is not stayed solely by reason of an 
appeal, but, if an application be made for stay of execution 
of an appealable decree before the expiry of the time 
allowed for appealing therefrom, the Court which passed 
the decree may for, sufficient cause order the exeoution to be 
stayed, provided it is satisfied that substantial loss may 
result to the party applying for stay of execution unless 
the order is made, that there has been no unreasonable 
delay, and that security® has been given by the appli- 
cant.* The usual course is to stay proceedings pending 
an appeal only when the proceedings would cause irrep- 
arable injury to the appellant. Mere inconvenience and 
annoyance is not enough to induce the Court to take 
away from the successful party the benefit of his decree.® 
The Court may, however, stay the execution of a decree 
and suspend the operation of an Injunction given thereby, 
if there be danger of irreparable mischief being done 
in the meantime.® 

(ii) Courts of The Appellate Court has the same power in respect of 
rudictionf^ granting an Injunction which the Court of original juris- 
diction has. If therefore a party whose suit has been 
dismissed desires to have any measure taken for the pre- 
servation of the property or right which he claims, he is 
at liberty after filing his appeal to apply to the Appellate 
Court which has authority to make guch an order and 
which will, on a proper case, restrain the act complained of 
pending th6 determination of the appeal.'^ The Injunction 

» Oiv. Pr. Code, s. 623. * Wolford v. Walford^ Li. R., 3 

* Civ. Pr. Code, s. 545. Ch. Ap., 812, 814, per Sir W. Page 

^ See, however, Civ. Pr. Code, 8. Wood, L. J. 

647, according to the provisions of ® Id. ; RorhsU v. WAitwortA, 19 
which no security is required from W. R. (Eng.), 804, 8Q7. 

Government or public officers. ’ Shaikh Moheeooddsei^ v. Shaikh 

♦ Civ. Pr. Code, s. 645, as to Ahmsd H ossein, 14 W. R., 384, 385 

security in case of ordpr for execu. (1870) ; Gossain Money Purse y. 
tion of decree appealed against. Qour Per shad Singh, 1. L. R., 11 
See ss. 546, 647, <6. Cal. , 146, 149 (1884) ; Afrpa 
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may be issued either in regular^ or speciaP appeal. In 
granting an Injunction the Appellate Court will be in- 
fluenced by those considerations which weigh with Courts 
of original jurisdiction in entertaining applications of 
the same kind. It will consider amongst other things 
whether there is a danger of multiplicity of proceedings 
and whether any practical injury will be caused by the issue 
of an order*® It is, however, apprehended that, having 
regard to the fact that there has been an adjudication 
upon the legal right in the decree appealed from, the issue 
of Injunctions by Appellate Courts will be confined within 
strict limits and only to clear cases where otherwise 
irreparable damage would ensue upon principles similar 
to those which regulate the stay of execution of decrees. 
The Court may further safeguard the interests of the party 
against whom the order is* made by making tho issue of 
the Injunction dependent on security being given by the 
applicant.* 

As in the case of Original Courts, a Court of Appeal 
may on a proper case review its own decree or order,® 
and may for sufficient cause order the execution of 
decrees passed by Subordinate Courts to bo stayed 
pending the hearing of the appeal.® When there has 
been no application for a stay of execution, or, if such an 
application be refused, the appeal may yet be advanced. 
So an appeal from a decree granting an Injunction to 
restrain the use of trade-mark was ordered to be advanced, 
on the ground that the injury done to the defendant by 
the continuance of the Injunction, if wrongly granted, 

V. Mani KUhori, I. Ij. R., 10 All., • Kanahi Ram v. Biddya Ram, 
80 (1887); Wilson v. Church, 11 Ch. supra. 

1)., 576t Kerr, ^ ; Kanahi Ram v. * Kirpa Dayal v. Rani Kishori, 
Biddya Ram, I. L. H., 1 AIL, 649, supra. 

561, note (1878) ; Civ. Pr, Code, ^ Kirpa Dayal v. Rani Kishori, 

ss. 682, 687, 692, 608. Wilson v. I. L. R., 10 AIL, 80 (1887) ; and 

Church, \1 Ch. B., 676 ; Kerr, s. 493, Civ. Pr. Code. 

Inj., 30. • Civ. Pr. Code, 8. 623. 

^ Kirpa Dayal v. Rani Kishori, • /6., s. 645. 

»upr%. 
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would be irreparable. If a Beeei ver has been appdtiited, 
but the facts proved only warrant the iseue of an In- 
junction/ the Appellate Gourt will set aside the order 
appointing a Receiver and in lieu thereof will issue an 
Injunction.* An appeal from a final Injunotion does not 
suspend its operation, and the doing of the act enjoined 
may be punished as a Contempt notwithstanding Such 
appeal. But when an interlooutory Injunction is granted 
upon the filing of the bill, but the bill is dismissed upon the 
hearing and plaintiffs thereupon appeal, the appeal does not 
have the effect of reviving the Injunotion ; and defendants 
are not therefore liable for contempt in doing the act, 
which had been originally enjoined, pending suoh appeal.^ 
of The High Court may call for the record of any case 
Ju^d^ion^ in which no appeal lies to the High Court, if the Court 
by which the case was decided appears to have exercised 
a jurisdiction not vested in it by law, or to have failed to 
exercise a jurisdiction so vested, or to have acted in the 
exercise of its jurisdiction illegally, or with material 
irregularity ; and may pass such order in the case as it 
thinks fit.* And so when an applicant obtained a rule 
to show cause why an order of Injunction should not be 
set aside on, amongst others, the grounds that it had been 
made and issued without jurisdiction; the High Court 
made the rule absolute with costs setting aside the order of 
Injunction complained of.® And so also where a petition 
praying for a temporary Injunction in a suit was presented 
by the plaintiff in a Subordinate Court, but the Judge 
having refused to pass orders on it, without hearing the 
defendants and having ordered notice to issue to them, 
the plaintiff appealed to the District Judge, who granted 
the Injunction prayed for ; it was held upon reyision that 

Ztox&nby Whiter l4,R.,6Ch, • Hijsfh Iiij., § 1431. , 

App., 89.. ^ Civ. Ft. Code, 8. 622. 

Cfhawiidat Jha ^ ^ Qosmin Mon^y PurM y, Oour 

i^n^h Bahadur, I. Xi. H., 22 Cal., Jpsrthud Si'Ugh, X, R., 11 Cal., 
459 <1805). 146 <1884), 
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appeal Isty the Subordmate Court, and that the 
pistriet purported to exercise a jurisdiction 

not vested in him by law and the order was set aside.^ 

* § 26* Assuming that in any particular case the Court Enforcemene 
has jurisdiction to grant relief, and that the circumstances decreos^laau.^ 
are such that it would be a proper exercise of its discre- 
tion to do so, and that it has in fact done so either by order- appointing 
ing an Injunction to issue or a Receiver to be appointed, ^ * 
it remains to be considered how these orders are enforced 
and made effectual to secure the redress sought by those in 
whose favour they are made. A judgment of the Court 
which is in personam may be enforced by process in perso^ 
nam^ that is by attachment of the person when the person 
is within the jurisdiction or by sequestration of the goods 
or lands of the defendant, when these are within the ju- 
risdiction of the Court, qntil the defendant do comply 
with the judgment or order of the Court.^ This power 
of attachment, which has been termed the keystone of 
the equitable jurisdiction, results from the first principles 
of judicial establishments and must be an inseparable 
attendant upon every superior tribunal. Under the author- 
ity conferred by the (Charters of the Supreme Courts 
and continued by their own Letters Patent, the High 
Courts in India possess the power of enforcing obedience 
to their orders by attachment for contempt,® and they have 
all the powers of a Court of Equity in England for en- 
forcing their decrees in personam.^ The juris<Hction of 
the High Court to imprison for contempt is a jurisdiction 
that it has inherited from the old Supreme Court, and was 

^ V. 1. L. B.» 12 Mud., Yashvantrav Bolkar v. Dadahhai 
186(1888). Cursetjl Aehhurmr^ I, L. 11., 14 

* Pmn y. Lord Baliimoref 1 Bom., 363, 359 (1890), /w Sargent 
Ves., 444 ; v. ante. O. J., citing Martin v. Laxcreme^ 

’ Hassonbhoy y. Cowatoi Jehan- I . L. B. , 4 Cal. , 655 (1879) ; ffaseon- 
yir Jaseavxalldi I. h. B., 7 Bom., 1 hhoy v. Cotoasji Jehangir Jaesa- 
(188i) ; Bavivaboo y. Narotamdas walla^ I. L* B., 7 Bom., 1 (1881), 

Vandasy I, L. B., 7 Bom., 5 As to the practice of the English 
(1^). Courts in the case of the breach 

f ff. JST, Shrintant MaharaJ of an Injunction, y.poetf p, 89. 
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conferred upon that Oourtby the Charters of the Crown, 
which invested it with all the powers and authority of 
the then Court of King’s Bench and of the High Court of 
Chancery in Greafc Britain, and this jurisdiction has not 
been removed or affected by the Civil Procedure Code.^ 
The power of the Mofussil Courts to commit for 
contempt otherwise than under the authority of special 
statutory enactments conferring, or of case law x’ecognising, 
that power, is a matter of doubt.* 

Injunctions. The Civil Procedure Code has, however, invested all 
Civil Courts with powers for enforcing their orders or 
decrees granting Injunctions. In case of disobedience of 
an order granting a temporary Injunction, such Injunction 
may be enforced by the imprisonment of the defendant 
for a term not exceeding six months,® or the attachment of 
his property, or both.^ ®ut^ no attachment under this 
section shall remain in force for more than one year, at 
the end of which time, if the defendant has not obeyed 
the Injunction, the property attached may be sold, and 
out of the proceeds the Court may award to the plaintiff 
such compensation as it thinks fit, and may pay the 
balance, if any, to the defendant.® Section 493 of the 
Code thus provides a specific penalty for the breach of an 
Injunction, but it does not provide that one of the penal- 
ties which result from the infringement of an Injunction 
is that any dealing with property, the subject of such an 
Injunction, contrary to the terms of the Injunction, is illegal 
and void. The words of the section are not to be read 
as providing for any other penalty than that which is 
therein specially mentioned,® 

* Martin v. Lawrence, I. L. B., Candas, supra, at pp. 13, 14. 

4 Oal.^ 655 (1879), Whit©, J.; • Martin v. Lawrence, 9\xpTa,i 

Haesonbhoy v, Cowae^i Jehangir at p, 657- 
JaitsawaUa, »uj^rQ„ 4 ; Navivahoo v. Civ. Pr. Code, s. 49.3. 

Narotamdas Candas, supra, 12, 13. • Oiv. Pr. Code, s. 493. 

• See Hassonhhoy v. Cowasgi ^ The Delhi eC? London Bank v. ; 
Jehangir Jassawalta, supra» at JRctw iVamfn, I, L. B,, 9 AIL, 497,;; 
\uZ\Nacii)ahoo\,Narotamdm 499(1887). 
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The Code has also provided for the enforcement of 
decrees granting permanent Injunctions/ In the case of 
non-compliance by the defendant with such a decree the 
proper remedy open to the plaintiff to compel performance 
or abstention is in execution, and no suit will lie for damages 
for such non-compliance/ Thus the defendant having jawatH. v 
built a wall on the plaintiff’s land, the plaintiff brought a SmiU. 
suit in which he asked for damages for the trespass and 
an Injunction, and a decree was passed for damages and 
for a mandatory Injunction directing the defendant within 
two months to remove the wall, and to restore the plain- 
tiff’s premises to their former condition. Two years sub- 
sequently the plaintiff brought another suit for damages, 
alleging his cause of action to be the defendant’s dis- 
obedience of the mandatory Injunction, and proving as 
damages that people werq deterred from becoming his 
tenants by fearing that, owing to the defendant’s previous 
action, the hillside on which the plaintifT s premises were 
situate was likely to fall. There was no structural or 
other damage done to the plaintiff’s property other than 
that which was done prior to the commencement of the 
previous suit. It was held^ distinguishing the case from 
that of Mitchell v. I>arley Main Colliery Co.^ that the 
suit would not lie for damages for non-compliance with 
the mandatory Injunction, to compel the performance of 
which the plaintiff had his remedy in execution, in the 
manner provided in the Code.'* By the terms of the latter, 
when the party against whom a decree for the specific 
performance of a contract, or for restitution of conjugal 
rights, or for the performance of, or abstension from, any 


• Oiv, Pr. Code, s. 260 ; v. poi»t. 

• JawatTi V. H, A, Emile^ I. L. 
R., IS All., 98 (1890). 

• ll App. Cas., 127. (This 
ivas % suit for damages by reason 
of the excavation by the defendant 
oompany of coal without leaving 
support for the surface. Subsb 

W, IB. 


dence occurred, and compensa- 
tion was given for that damage. 
Subsequently a fresh subsidence 
occurred, and it was held that such 
subsidence gave a fresh cause of 
action.) 

♦ Jawatri v* H A, Emile, supra. 



otKer particular act has beep made, haS had an opportu*^ 
uity^ of obeying the decree or Injunction, and has wilfully 
failed to obey it, the decree may be enforced by his 
imprisonment, or by the attachment of his property, or by 
both.® ' ■ ■ ^ ^ ■ 

The Code has prescribed the manner in which the decree 
is to be enforced, namely, by imprisonment, or attacbment 
of property, or by both, and tbe decree is enforceable only 
in the manner prescribed.® Thus where the execution of 
a decree was sought which directed the defendant to pull 
down and remove an obstruction the L»ower Court was 
held to have been in error in directing an order to issue 
to the Nazir to remove such obstruction.^ AVheu any 
attacbment under this section of the Code has remained 
in force for one year, if the judgment-debtor has not 
obeyed the decree and the decree-holder has applied to 
have the attached property sold, the property may be sold ; 
and out of the proceeds tbe Court may award to tbe decree- 
holder such compensation as it thinks fit, and may pay 
the balance, if any, to the judgment-debtor on bis applica- 
tion.® If the judgment-debtor has obeyed the decree and 
paid all costs of executing the same which he is bound 
to pay, or if, at the end of one year from the date of 
the attachment, no application to have the property sold 
has been made and granted, the attachment shall cease to 
exist.® 

Section 188 of tbe Penal Code, dealing with the offence 
of disobedience to an order duly promulgated by a public 
servant, applies to orders made by public functionaries for 


• See K.% 9 hoTB JBun Afohunl v. 
I>wdrka’ncUh Adhikari, X. ILi. 21 
Cal., 78^ (1894). 

• Oiv* Pr* Vode, s. 260. 

• JBhoobun Mahun Afundul v. N'o- 

bin^^O/^ider 18 W. it., 282 

(1872) ; JProtah tJhuncUnr JDobb v. 
JPBary Ohoivdhrains Iw JLi. it., 8 
Cka., 174 (1881). 


* J^rolup ChuTuier V. JPBarj/ 

Chotodh^-ain, eupra^, in which alao 
the procedure to bo observed iu 
an application for execution ia 
pointed out : see also JBhoohun 
hunA£undul v. Nobin Chundsr But-- 

supra. 

* Oiv. Pr. Code, 8. 260. 

, : • / 6 .. : 
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public pnrposes, and not to an order made by way of 
Injunction in a civil suit between party and party 

has been granted restraining a person 
from interrupting the access of light and air to certain 
windows, and the Court considers that the Injunction has 
been infringed, an attachment will issue, even though the 
defendant has proceeded according to tbe advice of his 
surveyor aind legal adviser in constructing the building 
complained of as a breach of the Injunction. The Court 
in such cases does not consider itself bound by the opinion 
of surveyors, but will form its own judgment as to the 
probable effect of tbe structure complained of.* In the 
case now cited an attachment was ordered to issue, but at 
the suggevstion, and by the consent of the plaintiff, the 
writ was ordered to lie in the office for a fortnight before 
being executed, in order tcK afford the defendants time to 
propose terms of arrangement.® 

A Receiver is an officer of the Court, and the Court will 
therefore see that ho performs his functions and will pro- 
tect the agent appointed under its orders.^ Being such 
officer his possession is simply the possession of the Court ; 
and to such an extent is this the case, that any attempt to 
disturb that possession, without the leave of the Court, 
is a contempt of Court.® Thus an attachment of money 
in the hands of the Receiver is an interference with the 
Court’s x>ossessimi through its officer, tbe Receiver, and 
may not therefore bo made without the Court’s leave first 
obtained.® The mere appointment of a Receiver operates 
as an Injunction against the parties, their agents and 


* In tlie matter of tbo petition of 
CAawcira ICunta I. Li. It., 6 Oal., 
446(1BS0). 

» JPfanJivafi€la« Harjivattdout v. 
Maj/ara^ SamahiaSr 1 Bom. H.O., 
O. 14S (1862). 

• See further a» to thecon sequen- 
ce of a breacli of Injunction, post* 

^ X>innofmvt^th lSreei^ton*t^e 


Hogg, 2 Hay, 395, 397 (1S63). 

* Wilkinsons, iJa>i.gaf.iha,r^irkat\ 
6 B. L.. R., 486, 487 (1871) Kerr 
on Receivers, 139. 

• Kahn 's, ^ Mahornea Haji 
Umer, I. B. R., 1C Bom., 577 (1892); 
followed in Mahomniecl JSohumd- 
Heen V, Mahotnrnsft NoorfjixXi^een^ 
I. B. R., 21 Cal., 85 (1893). 
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persons claiming under them, restraining them from 
interfering with the possession of the Heoeiver, except by 
permission of the Coiirt.^ The Court requires and insists 
that application should be made to it for permission to take, 
possession of any property of which the Receiver has taken 
or is directed to take, possession. The rule is not confined 
to property actually in the hands of a Receiver. The Court 
will not permit any one, without its sanction and author- 
ity, to intercept or prevent payment to the Receiver of any 
property which he has been appointed to receive, though 
it may not be actually in his hands.® The form in which 
the Court usually enforces its orders in the matter of 
Receivers is by committal to prison, or by ordering the 
party in contempt to pay the costs and expenses occa- 
tioned by his improper conduct and the costs of the 
application.® The High Courts in India being Superior 
Courts of Record have full powers to punish for contempt 
of their orders committed either directly, or through in- 
terference with the action of officers appointed by them.* 
It has already been observed tbat the nature and extent of 
the powers of Mofussil Courts in the matter of contempt 
is doubtful in the absence of express statutory provision on 
the subject. The Civil Procedure Code does not directly 
provide for the case of the breach of, or the enforcement of, 
orders under s. 503 (otherwise than in execution of a 
decree), as it does in the case of interlocutory orders 
under ss. 492, 493. But the order appointing a Receiver 
operates per se as an Injunction and, if necessary for the 
purpose of giving express effect to the order, an Injunc- 
tion may be granted in terms. 

oj^ratlou'' of ^ Injunction operates from the date of the order 

an injunction, being made and not from the time of the sealing of the 
writ or even from the time of its being drawn up ; and a 


' MahcMnmsd JSohuruddeen v. v. Birkenheotd Dochs,^l&^^t 
MahomfiMdNooroodd«en^Bu^T9.,si,t • Kerr op. 139, 151, 162. 
p. 91. ^ * V, antBt pp. 79, 80, and oasea 

• Kerr on Reoeiver», 140; Arnett there cited. 
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party wlio has notice of an order is bound by it from the 
time it is prononnced.^ The operation and effect of a 
final Injunction is to perpetually inhibit the defendant 
from the commission of the act enjoined ; and of an inter- 
locutory Injunction to prohibit the commission of a parti- 
cular act during the period mentioned in the order. An 
Injunction generally only protects the plaintiffs named in 
the record and persons not named in the order of In- 
junction are not liable to be committed for a breach, though 
if with notice of the Injunction they do acts in violation 
thereof, they may be committed for contempt.® The viola- 
tion ofa subsisting Injunction, however erroneous, made with 
jurisdiction will render the offender liable to be commit- 
ted for contempt ;* but a defendant who is charged with a 
breach may show that the order has expired.® An under- 
taking entered into with the .Court is equivalent to and will 
have the effect of an Injunction so far, that any infringe- 
ment thereof may be made the subject of an application 
to the Court®. It is no breach of an Injunction for a per- 
son not a party to the suit, and who has not acquired a 
right pendente lite from any one as a party, to exercise a 
right which he had antecedently to the suit.'’^ In deter- 
mining whether the operation of an Injunction has been 
interfered with regard must be had to the terms of the 
Injunction itself. As an order for commitment will not be 


* V. pp. 90, 91 ,;and^cases there 
cited. 

* Lund V. Blanshard^ 4 Hare, 
290. 

* Wellesley v. Mornington, 11 
Boav., 180 ; Nilmadhuh Mundul v, 
Mr, W, Jf\ Gillander, 2 Sevestre, 
951, 954 (1863) ; v. post, p. 93. 

^ V. post, p. 87. 

* J>ato V. Eley, 3 Eq., 496. 

* London ds Birmingham By, 
Co, Grand Junction Canal Co. 
X Ry. tlas., 224, 241; Att, Gen, v 
Manchester and Leeds By, Co,, ib, 
436 ; Att,-Oen. v, Boyle, 10 Jiir. N. 


B,, 309 ; Lawford v. Spicer, 2 Jiir. 
IS. S., 564 ; but the Court will not 
enforce an undertaking given by 
mii^take ; Mullins v. Howell, 11 Ch. 
!>., 763. 

^ Bootle V. Stanley, 2 Eq. Ca,, 
Ab., 528 ; and Jceson v. Harris, 
7Ves., 256. So a stranger to the 
cause who is unconnected With the 
parties defendant, will not bo 
liable for doing the act prohibited 
by the injunction : Boyd v. State, 19 
Neb., 28 (Araer.) ; but See also 
Avory v. Andrews, 30 W.R. (Kng.), 
564. 



BU3te.med^ unless it can be sbowri that there has been a 
breach of the Injunction,* so if the Injunction be in 
general terms restraining a defendant from per-mitting a 
certain injurious effect to be produced by a given cause 
(but not restraining any definite act) the Court must be 
satlshed that the injury complained of was produced by 
the cause assigned A Hut the general terms of an Ihjunc~ 
tion will not be restricted by reference to the particular 
nature of the injury oomplaiued of, if it has been in 
spirit as well as in terms violated.® The Court will not 
permit defendants to evade responsibility for violating an 
Injunction by doing throngh subterfuge that wliich, while 
not in terms a violation, yet produces the same effect by 
accomplishing substantially tbat wbicb they were enjoined 
from doing.^ 

An appeal from a Bnal Injunction does not suspend 
its operation ; nor where an interlocutory Injiinc- 
tion has been granted in a suit, which is ultimately 
dismissed, does the appeal have the effect of reviving the 
Injunction.® An Injunction is not retroactive in effect, 
and a person who has been enjoined will not be held 
liable for contempt for tbe doing of any act before suit 
brought or Injunction granted,® An Injunction irregu- 
larly or erroneously issued is voidable only, but an Injunc- 
tion granted by a Court without jurisdiction is wholly 
void."^ An Injunction, however regularly issued, has no 
effect in altering the right of property.® So whore an 
Injunction was issued against a person prohibiting ber 
from parting with a taluk in which she bad a beneficial 

^ Jtlann ^. Stephens, IQ Him., 377 i Sim., 38 ; v. p. 92. 

Z^awsofh V. 5 ilaro, 424, * v. ante, p. 78- 

• J>i(l^9Qn V. 5 Hare, 524. • J^eople v, Albany d? "FV A CV>., 

^ V, O Teat. JS'ort hern 12 Ab, I*r,, 171 ; v, Xyon, 34 

J2y. CV> , 4 ]p<50. & Sm., 75. Wis.,564 C Amer.); Higrh Inj., §^1447^ 

* <7tbbs V* Afor^/an, 39 IT. JT. Eq^., ^ ^rn poet^ p. 88. 

79 (Amor.) ; and Soo ZtOder y. ® JV^^Unia^Mhub Jtfundul 

ArnoW, 15 -Jur., ^V7 i Oretnct 2 Sevostre, 951, 955 

tTunction Oanal Oo* v. X>imee, 17 (1863). 
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interest until the further orders of the Court, but she sub- 
sequently a,nd during the continuance of the Injunction 
executed a p^ni smA ijarah ni iho property, it was held 
that the B.nA ijarah were not void by reason of their 

having ^en inode pendente lite or otherwise, but were 
operative as against herself and to the extent of binding 
all the interest she possessed in the property, A.s against 
all the world they passed the legal estate in the property, 
though the grantees taking no greater interest than she 
had or might have, held it subject to the rights and 
e<^uities of the parties to the suit in which the property 
was in dispute and in which the Injunction was made. The 
property in such a case is not in eustodia legis as it would 
be, if attached and placed in the possession of a Receiver. ‘ 

The Code in providing a specific penalty for the breach of 
an Injunction,* does not provide that one of the penalties 
which result from the infringement of an Injunction, is that 
any dealing with property, the subject of such an Injunction, 
contrary to the terms of the Injunction, is illegal and void.* 

§ 28. The granting of Injunctions being justly regarded Breach of ) 
as one of the highest prerogatives of Courts of Equity, the 
most exact and implicit obedience is required from those 
against whom the mandate of the Court is directed. 

With whatever irregularities the proceedings may be 
affected, or however erroneously the Court may have 
acted in granting the Injunction in the first instance, 
it must be implicitly obeyed as long as it remains in 
existence, and the fact that it has been granted erro- 
neously affords no justification or excuse for its violation 
before it has been properly dissolved.* Upon proceedings 


* Nilmadhuh Mundul v, M. W, 
OillandeTt 2 Sevestre, 951, 955 
0863 ). 

^ Oiv. Pr. Code, s. 493, 

*:^he V^lhi and London Sank 
V, Bam JH^arain, I. L. B., 9 AIL, 
497,499 (1887). 

t High Inj., § 1416; Joyce, Inj,, 


1323 ; Harding v. Tingey^ 12 W. B. 
(Eng.), 684 ; Spokes v. Banbury 
Board of Health, 1 Eq. , 42 ; Wood> 
ward V. JSarl of Lincoln, 

Bussell y, Anglian Bailway 
Co., 3 Mao. &G., 104, 117 ; Parting^ 
ton V. Booth, 3 Meriv.,148. 
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for contempt the only legitimate enquiry is whether the 
Court granting the Injunction had jurisdiction of the 
parties and of the subject-matter, and whether it made the 
order which has been violated, and the Court will not in 
such proceedings consider whether the order was errone- 
ous. The reason for the rule is found in the necessity of 
preserving the respect and obedience due to the mandates 
of equity, and of preventing the disastrous confusion 
which would inevitably result from allowing parties 
against whom Injunctions were issued to be themselves 
the judges of the propriety of the relief, or of the 
regularity of the proceedings. From the nature of the 
case the tribunal granting the relief must itself be the 
arbiter, and its commands are to be strictly observed, 
until properly revoked. And if the Court granting the 
relief had jurisdiction of the subject-matter, the fact that 
its power was erroneously exercised does not render the 
Injunction void but only voidable, and until it is set aside 
or revoked it is entitled to implicit obedience.' But 
while obedience is thus required the rule is to be under- 
stood with the qualification that the Court has jurisdiction 
over the subject-matter in controversy. For if the Court 
has no jurisdiction over the matter involved, or if it has 
exceeded its powers by granting an Injunction in a matter 
beyond its jurisdiction, its Injunction will be treated as 
absolutely void, and defendants cannot, in such case, be 
punished for contempt for its alleged violation.^ 


» High Inj., §§, 1416, 1417. An 
Injunction, however erroneously 
granted or irregularly obtained, is 
an order of Court and must be 
obeyed ; Woodward v. ICitig, 2 Oh. 
Oa., 203 ; I^artingion v. Rooth, 3 
IMeriv., 149 Woodward v. JSarl 
of lAnooln^ supra ; Marquis of 
X^ownshire y* JLa^y Sandy 6 Ves*. 
109. The order must be discharg- 
ed before it can be disobeyed. 
When there is an irregularity the 
proper course is to move at once 


that the order may be discharge^!. 
JRohinsoTt V. Iford JSyron, 2 Hick., 
703; Woodward v. King, ib., 797, 
and See cases cited in Joyce’s Inj., 
1323, 1324. As to the form of 
notice of motion to discharge. 
See Han. Oh. Pr., voU iii, iNos, 53, 
1079. 

• WaUon 'v* £>st>eHnff, 61, lU. 
201 <Amer.) i l>arst v. The 
62, 111. 306 ; Andrews V. ICnoof Oa., 
70, 111. 65 ; IHcUey ^. Meed, 78, 111. 
261, cited in High Ini., § 426. 
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The violation of an Injunction constitutes a contempt 
of the Court from which it issued and will be punished 
accordingly* The High Courts in India have the same 
powers in the matter of contempt as the Courts in 
England*' According to English practice if there be a 
breach, an order for committal is obtained on motion, and 
generally notice of the motion must have been duly served 
fiersonally on the party who has committed the contempt.® 
The motion to commit must be supported by affidavits, 
proving the due service of the notice of motion or 
order that the party had notice of the Injunction and 
that he has committed a breach of it. The affidavits in 
support of the application must specify the particular acts 
constituting the breach, and a general allegation that the 
defendant has violated the order is not sufficient. If, on 
the hearing of the motion to commit, the fact of a breach 
is disputed, a trial of the question of fact will, if 
necessary, be directed. If, upon hearing the motion, the 
Court is of opinion that the party is guilty of a breach 
of Injunction, the Court will commit him to prison, or if 
the breach is not wilful or contemptuous, or if the de- 
fendant has endeavoured to set himself right, or if the 
defendant is blameless, the contempt having been com- 
mitted by a servant or agent employed by him, or by his 
wife,® or if the defendant expresses regret for what he 
has done, the Court is generally satisfied by merely 
making him pay the costs of the application of bringing 
the breach under * its notice.^ If the party guilty of a 


* Vide ante, p. 79, and cases there 
cited. As to the provisions of the 
Civil Procedure Code, See a, 493, 
and ante, p. 80. 

* As to eco parte orders, see Du- 
rant V. Toore, 2 R. & M., 33 ; 
Deohmere Charlton's case, 2 M. & 
0.t«316; ISx parte Clarke, 1 B. & 
M., 563. 

* Rantzen v, Rothschild, 14 W. 

K, (Eng.), 90; Ex parte 13 


Ch. D., 121 ; Hope v. Carnf.gie, 7 
Eq., 254. It is of course the clear 
duty of a person enjoined to 
restrain his employees ; and if he 
permits the act to be done by 
them through negligence and in* 
attention, he Is in contempt : 
jpoertner v. Russell, 33 Wis., 193 
(Amer.). 

^ Joyce’slnj., 1334— 1339; Kerr, 
Inj., 640—049. Nor will the Court 
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breach of Ii^une:fcion is a corporate body,^ or a cOmpanjr, 
or a per son against whom process of contempt cannot 
issue, whether from his being out of the jurisdiction,* or 
otherwise,^ the proper course is to move that a writ of 
sequestration shall issue to sequester the personal estate, 
and the rents, issues and profits of the real estates of tho 
defendants, until the further order of the Oourt> 

An application to commit for violation of an order 

for an Injunction is a matter And 

therefore when proceedings are instituted to punish a 
defendant for breach of an Injunction the fact of his 
guilt must be clearly and explicitly established to the 
satisfaction of the Court.® The breach of an Injunction 
being in tbe nature of a tort it is no objection that the 
plaintiff has moved to commit one of the defendants only.'^ 
An* Injunction operates from the date of the order 
being made and not from the time of the sealing of the 
writ or even from the time of its being drawn up.® 
A party may be committed for the dispbedieuoe of an order 
of Injunction between tbe date of tbe making of the order 
and that of its issue, the reason being that if the rule were 
otherwise tbe party against whom the order was made 
would have all that time during which he might defeat the 


in general make the order for com- 
mitment, if not pressed to do so. 
See Jth re Bryant, B. K., 4 Ch. !>,, 
98, lOO. 

*• .4W.*<y«n. V, Or 00,1 I^orthern, 
JRailtoay Co,, 4 l>oO. & Sra., 75 ; 
Spohes V. Barth itry Board of Health., 
Ja, K., 1 Bq., 42 ; 14 W. R. (Eng.), 
12S ; Selous v. Croydon Board of 
Health, W- N. <1885>, 105. See Bast 
India Company v. Jlynaston^'Si Bli., 
153, 163. 

• Re Bast of England JSanJk, 2 
3>r. & Sm., 284. 

» See Siorer v. Oreat Western 
.Bailtoay Co,, 1 Y. & O., Ok. Ca., 
180 ; 11 X*. JT. (3Sr. S.), 67^ 

See for the form of the order. 


Jfxyyco, Inj., 1339 ; 1 Set., 296, 

‘^ Harding v, - Tingey^ 12 W, R. 
(J5ng.), 685. 

• Afann v. Stephens, 15 Sim . , 377 ; 
the proceedings for contempt are 
guasi - criminal : W orcester v. 
Truman, 1 McLean, 483; High 
Inj., §§ 1449, 1454. See, however, 
also O'Shea v. O'Shea and Bamell, 
X4. TSL., 15 P. !>., 59. 62. 

* Newman v. Bing, 10 Jur-, 463; 
5 X,. J. Ch. (ISr. &.), 366. 

® Bathray v. Bishop, SNlBLdd:,, 
220 ; Osborne v. Tennant, Ves. , 
136 ; famesv, Houmes, IS Yes., /R22 ; 
Vansandan v. Bose, 2 <J . Sa W . , 264 j 
JSTempton -v, Bne, 2 Yes. & B., 149 . 
Ooosh V, Marshalt, S W- B-, 410. 
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ordeirof the Court by doing the act which the Injimction is 
intended to restrain* But the rule is not intended to ex- 
cuse improper delay in getting the order drawn up and 
served, much less a total failure to get the order issued* 
So where, in May 1855, an order of Injunction was drawn 
up and served on the attorney of the defendant, but no w^rit 
of Injunotion was ever issued in pursuance of it, it was 
field in a suit brought in 1862 that it was very doubtful 
whetber the plaintiff in the original suit in which the 
Injunotion was made could ever have obtained an order 
for the commitment of the defendant for breach of the 
Injunction.*^ And that if this argument was of any 
weight as between the parties to a suit it applied A fortiori 
in the case of third parties, whom it is sought to 
affect by the Injunction.^ A party who has notice of an 
order is bound by it from the time it is pronounced.^ Any 
means of information whereby notice of the order is actu- 
ally brought to the knowledge of the parties enjoined is 
sufficient ; and it is not requisite that a defendant 
against whom an Injunction has issued, should be officially 
apprised of its existence or be served with process in the 
cause to render him liable for contempt, in committing 
a breach of the Injunction. Violation of the Injunction 
will constitute a contempt, if the purport and effect are 
verbally explained to the defendant,^ or if he bo served 
with a written notice and admits his belief that the order 


was made,^ or if he remain in Court during the argument 


* Nihnadhiib Mundul v. Mr, W, 
F, Cfillandsr, 2 Sevestre, 954 
(1^), citing Vaneandan v, Mose^ 2 
Jacob & Walker, 264; James x, 
Downes, 18 Ves., 522. 

• / 6 . 

• M Neill V. Qarratt, QT, & Ph., 
99. If the matter be pressing, ac- 
tual service of the oivlerii^ll be dis- 
penfed with, and service of a copy 
of the minutes of an order or of a 
notice of its having been obtained^ 
lyiU be suflacient ; Kerr, In j., 641, 


630 ; but even the latter, will be 
unnecessary in oinier to secure a 
committal, if it can be shown that 
the defendant had actual notice 
of the order : v. cases cited, %>ost, 

^ Vansandan x. Rose, 2 Jac. & 
W. ,264; and See Qooch v. Marshall, 
8 W. R., 410. 

• Kvm%jton v. Fve, 2 Ves. A B., 
349, and even though he claims 
to have acted under the advice of 
counsel, 94, note (1). 
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of a motion, thongli be leave it before tbe order is 

made, knowing from wbat bas passed tbat it will be so 
made,^ or if, tbougb not offleially apprised of tbe issne, 
be bas been informed of it by one of the parties to the 
suit,** or if be receive notice by telegraph of the granting 
of an Injunction.® If a party has by himself or bis attor- 
ney notice in any other way of the issue, even tbougb it 
be not a regular notice, it is a breach of tbe Injunction to 
disobey it ; but there should be no delay in the drawing^ 
up of the order.* But the Court will not punish unless 
it be clear that the party alleged to be in contempt knew 
tbat tbe Injunction had been issued.® 

In determining whether an Injunction has been violated 
regard must be had to the terms of the Injunction itself.® 
In deciding whether there has been an actual breach of an 
Injunction, it is important to observe the objects for which 
the relief was granted as well as the circumstances attending 
it.'*' Moreover, the violation of the spirit of an Injunction, 
even though its strict letter may not have been disregarded 
is a breach of the mandate of the Oonrt.® On the other 
hand, when the conduct complained of, although literally 
a breach of the Injunction, is not so in spirit, and where 
defendants have acted in good faith, and there is no 
evidence of any intention on tjaeir part to violate the 
order, they will not be held guilty of contempt.® An in- 
tention to violate an Injunction is immaterial, unless the 

* Osborne v. 14 'Vea., Folletty l>icTc., 1X6 ; J'ames v. 

"136, Tnwr, 18 Ves., 522 ; V. Wiatt, 

• Hall V. Thomasy 3 Cli., 11 Beav., 587. 

236, * Oarroto v, JF^errier, siipra- 

• Xti re Brt/ant, Ta, It, 4 Cli. t>., ^ v. antey p. 85. 

98; Kx-parte Tv.R., 13 Ch. ^ Lotler v. Arnoldy 15 Jur., 117. 

!>., 110. JBut tlie preseitce of de- • OrantZ Jnnctiort Oanal Co. v. 

Eendant’a counsel In Court witbout JDimeSy 17 Sim., 38. 

Inatruetiona is not notice to tbe • FrcUis yr, JBarlementy lO O. E. 

defendants ; Carrot#? V, FerrieTy^ Oreen, 84 (Amer.) ; tbe defendant 
ti. J. Ch., 669. will not be committed for some tri- 

♦ Joyce, In j., 1325; X/atoes v. ilin£^tbin|^ not causing: real miscbief: 

Aforffan-y 5 Price, 518 ; Fowell v. JBaopter Vy Bower y 44 X*. J. Cb., 626, 
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breacb be actually carried into effect.^ It bas been held 
that, if a complainant, at whose instance an Injunction has 
been granted, himself consents to its violation, he is 
estopped from afterwards having the defendant punished 
for such violation.* The conduct of the party obtaining 
the Injunction, as well as the motive of the defendant in 
violating it, may properly be taken into account in deter- 
mining defendant’s liability for the breach.* But to de- 
prive a party obtaining the order of the right to move for a 
committal for its breach, on the ground of bis acquiescence 
therein, the defendant must show such a degree of 
acquiescence as would suffice to create a new right in 
himself.^ 

Only the person against whom an Injunction is issued 
may be committed for its breach, but a person who, 
with knowledge of an Injunction against a particular 
person, aids and assists that person to commit a breach 
of the Injunction, may himself be committed for contempt 
though not for breach of the Injunction.* A man may 
be guilty of a breach of an Injunction by aiding and 
abetting those who are committing an act inconsistent with 
it, although ho should not actually take part in such act * 
And there may be a contempt by assisting in the official 
act of a person acting under lawful authority.'^ It is no 
answer for a defendant to say he has acted under advice. 
So, if an Injunction has been granted restraining a person 
from interrupting the access of light and air to certain 
windows and the ?2!ourt considers that the Injunction has 
been infringed an attachment will issue, even though the 

*■' Grand Junction Canal Co, v. & G., 614, per Turner, L. J. 

18 Li. J. Oh., 419. • NUmadhub Mundut v. Mr, 

• Howard v. Durand^ 36 Ga., W, F. GUlantier^ 2 Seveatre, 951, 
346 (Amor.). 954(1863) ; Zford Wellesley v. The 

^ MUls V. Cobby t 1 Meriv., 3; Earl of Morning ton, 

Barfield v, Hicholson, 2 L. J., Oh. 181 : See Joyce, Inj., 1327. 

90 ; WTnited Telephone Co, v. Dale^ • John^a College v. Carter^ 
26 Oh. D., 778 : aa to delay, See St, 8 lu, J., 218 ; 4 My. & Or., 497. 
JohrCa College v. Carter^ 8 Jur. , 1036. ^ Woodward v. Earl of Lincoln^ 

^ Bodgera v. Hoioill, 3 BeG. M. 3 Sw., 626. 
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defeiidiint has proceeded according tp the advice of his 
survey or and legal adviser in constructing the building 
complained of as a breach of the Injunction/ The Court 
in such cases does not necessarily consider itself bound 
by the opinion of surveyors, but will form its own judg- 
ment as tothe probable effect of the structure complained of.^ 
In the case last cited attaohraent was ordered to issue ; 
but at the suggestion and by the consent of the plaintiff, 
the suit was ordered to be in the office for a fortnight 
before being executed, in order to afford the defendants 
time to propose terms of arrangement. 

^ appears to the Court that an Injunction 

anfc for issue which it has granted was applied for on insufficientgrounds, 
oniiwaffi<Sent or if, after the issue of the Injunction, the suit is dismissed 
grounds. or judgment is given against the plaintiff by default or 
otherwise, and it appears to the Court that there was no 
probable ground for instituting the suit, the Court may, 
on the application of the defendant, award against the 
plaintiff in its decree such sum, not exceeding one thousand 
rupees, as it deems a reasonable compensation to the 
defendant for the expense or injury caused to him by the 
issue of the Injunction ; provided that the Court shall not 
award under this section a larger amount than it might 
decree in a suit for compensation. An award under this 
section shall bar any suit for compensation in respect of 
the issue of the Injunction.® 

The provisions of this section show that when a claim 
is dismissed an Injunction cannot subsist pending an ap- 
peal or until the period for lodging an appeal has ©lapsed ; 
for, if such were the case, the Court would not have had 
authority given it to grant compensation.® Section 497 

* jPrvtnJiifandas ffarjivandax v. Ahtned ffo98ei7t, 14 W; R., 384 

Mayaram Satnaldaa, 1 Bom. H. (i870) : See v. J^tam 

C. R.. O. O. J*. 148 (1863). I. U B , 10 All., 506, 51^^^ 

• Civ. Pr. Code, ». 497 ; applfos <1888); Yamin ud-Do'u^ahy A hihed 

to H. C.: ooiresponds with 8. 96 of AW I. Cal., 561, 

Act yill of 1859. - B63 (1894) ; and (tnle, p. 70. 

: * Shaikh Mofwttoodd^ny. Shaikh 
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allows by implication the power of bringing a suit for 
damages where it recites that no one who has already 
obtained an award of compensation under the section shall 
be entitled to sue separately for damages, thus clearly 
leaving that remedy to those who do not wish to take 
advantage of the remedy given them by the Code, It is 
easy to conceive of cases in which the compensation award- 
able under that section would be altogether insufficient ; for 
the utmost that can be granted is Bs. l,Odt).^ Where an 
application has been made and an award of compensation 
has been granted under this section the provisions of the 
latter bar any separate suit for compensation in respect 
of the issue of the Injunction. The corresponding section 
of Act VIII of 1859 concluded with the words ‘‘an award 
of compensation under this section shall bar any suit for 
damages in respect of the issue of the injunction.’^ And 
it was held thereunder that as that section provided express- 
ly that only an award of compensation should debar a suit 
for damages, it followed that an unsuccessful application 
by the defendant would not debar him from instituting 
a suit for the purpose of obtaining such compensation.^ 
And under the present section the denial of compensation 
would not be an “ award.”® 

If a plaintiff brings a suit or makes an application, 
maliciously, or without probable or reasonable cause to a 
Court of competent juidsdiction to seize property of another 
person as the property of his judgment-debtor, he may be 
liable for dauiages^for any injury which may be occasioned 
by reason of the order of the Court. U pen the same principle, 
a person may be liable in damages for applying for an 
Injunction upon grounds which be knows to be insufficient.^ 

A suit for compensation for injury caused by an Injunc- 
tion must be brought within three years from the date 

* Edward Wilson y, Kanhya (1870) ; S. O., 13 W. B., 305. 

i8aAoo, II W. B.j 143 (1869). ® O’Kinealy’s Civ. Pr, Code, 453. 

f Nanda Kumar Sh<xh;a v. Qour ^ Joykalla Ziassee v. Chand- 

Bankdr, b B, ii, B., App. 4, malla, 9 W. B., 133, 135 (1868). 
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ivben the Injunction ceases.^ The time of the accrual of 
the cause of action is the tinie at which the plaintiff is 
damaged by the wrongful Injunction obtained by the 
defendant, and the cause of action continues as long as the 
Injunction remains in force ; but as soon as the Injunction 
is at an end limitation begins to run.** In such a suit it 
was held that where special damage is the gist of a plain*- 
tifPs case and fails to prove such damage he is precluded 
from recovering ordinary damages.® 

» Act XV of 1877 (^.imitation), (1870) ; S. O., 13 W. R.., 305. 

Art. 42. • Afr, JEcLma.'rcL Wilson, v. JCanhpu 

• NcundLcL JKutnar Shaha v. Sahoo, 11 W. il., 143, 144 (18t$9)- 

Sankar, 5 H. Li. R., Apps. 4, 6, 
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I 30. GENKRAli HULKS OOVKHNINQ 
TilK GRANT OF RBLIEF BT 

Injunction. 

i 31. Temporart Injunctions — 

(i) The applicant must show a 
fair primd facie case in sup- 
port of the rig-ht claimed ; 

(ii) and an actual or threatened 
violation of that right ; 

(iii) i>roductivo of irreparable or 

at least serious damage. 
^nantnath J)ey v. McUbkintosh^ 

(iv) His conduct must bo such 

as not to disentitle him to 
assistance — 

(«) it should be fair and 
honest, 

(6) and in particular there 
must bo no acquies* 
cence 

(c) or delay. 

(v^ There must be a greater con- 
venience in granting than 
in refusing the Injunction ; 
W, IB 


(vi) and equally efficacious relief 
must not be obtainable by 
any other usual remedy ex- 
cept in case of breach of 
trust. 

§ 82. Perpetual Injunctions. 

§ 33. Mandatory Injunctions. 

§ 34. Relief which may be given 

IN A SUIT FOR an INJUNC- 
TION — 

(i) An Injunction. 

(ii) Damages — 

(a) if the plaintiff bo 
held entitled to 
damages they must 
bo given ; 

(&) assessment of and en- 
quiry into damages; 

(iii) Combination of damages and 

Injunction. 

§ 36. If belief be given it must 

BE OF ONE OB OTHEB OF THE 
PBECEDINO KINDS. 

7 
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Oenorta mies § 30. Though the exercise of the jorisdiotipni to grant 
of by the issue of an Injunction is a matter whioii is 

I”- purely within the discretion of the Court, ^ and the latter is 
^ * not bound to grant such relief merely because it is lawful 

to do so, yet that discretion is not arbitrary, but sound and 
reasonable and guided by certain fixed judicial principles^* 
As an Injunction is pot to be arbitrarUy refused where a 
proper case for its issue is made out^ so it is not to be granted 
merely on the ground that it can do no harm.* The reme- 
dy by Injunction is no doubt a useful, but it is at the same 
time a very strong, remedy and one not ordinarily granted 
where any other remedy is fairly open to the applicant or 
where the conduct of the parties has been such as to make 
it a harsh remedy to give in a particular case.* 

The power which the Court possesses of granting injunc- 
tions whether interlocutory or perpetual (however salutary) 
should be very cautiously exercised, and only upon clear 
and satisfactory grounds, otherwise it may work the great- 
est injustice.* An application for an Injunction is an 
appeal to the extraordinary power of the Court, and the 
plaintiff is bound to make out a case showing a clear 
necessity for its exercise ; it being the duty of the Court 
rather to protect acknowledged rights than to establish 
new and doubtful ones.* Moreover a temporary Injunc- 
tion is a restrioiive or prohibitory process designed to 
compel the party against whom it is granted to main- 
tain his status merely until the matters in dispute shall by 
due process of the Courts be determined. As such, an 
injunction is in its operation somewhat like judgment 
and execution before trial ; it is only to be resorted to 
from a pressing necessity, to avoid inj urious consequences 

* Act I of 1877, 8.. 52, • Ware HegerU^s Oatuti Com' 

* V. pp. si), 63. patijf, 3 DeG. A J., 23^* 

V* Liord Chelmsford, I4. C. ; v. aiUep 

* I^opnd Miseer V. Itupikun, t. p. 64. 

Ii. B.,9 Oal., 609, 6U (1882). ^ • Hilliard, lnh, § 16. 
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which cannot be Under any.standard of com- 

pensatipn.? 

^ such modihcations as arise from the fact that an 

Iryunction is claimed before or at the conclusion of the 
hearing of the right, the general principles upon which 
temporary and perpetual Injunctions are granted are the 
same* 

In the case of temporary Injnnotions : (1) The applicant 
must show a fair prim&fade case in support of the right 
claimed ; and{2) an actual or threatened violation of that 
*■*8^1* ; (3) productive of irreparable or at least serious 
damage ; ( 4 ) his conduct must be such as not to disentitle 
him to assistance: it should be fair and honest, and in 
partionlar there must be no aequiescence or delay ; (5) 
there must be a greater convenience in granting than in 
refusing the Injunction ; and lastly (6) equally efficacious 
relief must not be obtainable by any other usual mode 
of proceeding, except in case of breach of trust. With 
the exception of the first, all of the above conditions 
apply to perpetual Injunctions. In the place of the 
excepted condition, it is required that the legal right 
must be established before a decree for an Injunction can 
be made. Upon the grant of perpetual Injunctions, 
turther questions arise as to the taking of accounts and 
the payment of costs. 

♦t, ^ sabject-matter of a temporary Injunction is Temporary 

tne protection of legal rights pending litigation. Its object 
is to prevent future injury, leaving matters as far as possi- 
ble m stabu quo until the suit in all its bearings can bo 
heard and determined.* In exercising its jurisdiction to 
protect legal rights to property from irreparable or serious 
damage pending the trial of the legal right, the Court 
does not pretend to determine legal rights to property, 
bht merely keeps the pro perty in its actual condition 

« Re- Port of Bombay. I. L, R., 1 Bom., 

Uof.iM. liSaSTO). 

^.fm^phenVoTheTru^ 
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until tbe legal title can be establisbed,* The Court inter- 
feres on tbe assumption that the party who seeks its in- 
terference bas tbe legal right which he asserts, but needs 
tbe aid of tbe Court for the protection of that right, or 
of the property in question, until tbe legal right can be 
ascertained,* 

The Court upon an application for a temporary Injunc- 
tion will deal with the Injunction upon the evidence before 
it, and will confine itself strictly to the immediate object 
sought, and as far as possible abstain from prejudging the 
question in the cause.® 

An Injunction will only be granted to prevent the breach 
of an obligation (that is a duty enforceable by law) exist- 
ing in favour of the applicant* who must have a personal 
interest in the matter.® In the first place, therefore, as 
interference by Injunction is founded on the existence 
of a legal right (see § 15, ante') an applicant must be 
able to show a fair primd facie case in support of the 
title which he assorts.® Being a severe remedy an 
Injunction will not be granted in the first instance 
except upon a clear prima facie case and upon positive 
averments of the equities on which the application for the 
relief is based. The complainant must allege positively 
the facts constituting his grounds for relief, although 
it is not essential that he should establish his case, upon 
an application for an interlocutory Injunction, with the 
same degree of certainty that would be required upon 

> Harman v. Jones, Or. Sc, Ph,, 

299. 301 ; Kerr, Inj., 11. 

• Harman v. Jones, Or, & Ph., 

299, 301 ; Kerr, Inj., 11. 

• Qopeenaih Mookerjee v. Rally 
Doss Mullick, I. L. K., 10 Cal., 225, 

231 (1883) ; Chandidat Jha v. 

Padmanand Singh Bahadur, I. li. 

B.. 22 Cal.. 459. 466 (1895) ; Kerr, 

Inj. , 24 ; Moran v. River Steam Na- 


vigation Company, 14 B, ti. R,, 357 
(1875). 

♦ Act I of 1877, Bs. 64, 3. 

* Ih., s. 66, cl. (ft). 

• Saunders v. Smith, 3 M. & C,, 
714, 728 ; Hilton v. Lord Granville, 
Or. & Ph.. 283. 292 ; Kerr, Inj. 11 ; 
Joyce^s Doctrinea, 27. A clear 
right free from reasonable dmibt 
must bo satisfactorily shown. Hil- 
liard, Inj., §16. 
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tho final tearing. More argumentative allegations or 
inferences from the facts stated do not suffice to meet 
the requirements of the rule requiring allegations to be 
specific, and the relief will not ordinarily be allowed whore 
the facts upon which the complainant’s equities rest, are 
stated only upon information and belief.^ Upon an ap- 
plication for an interlocutory Injunction, the Court will not 
however decide which of the parties is right in their state- 
ment of facts. Looking at all the facts of the case it will 
consider whether it is right that the applicant should 
suffer the alleged threatened injury whilst his rights are 
being investigated. Of course if he has no rights cadit 
qriccstio. But if his statement of facts is true and raises 
a fair and substantial question to be decided as to what 
the rights of the parties are, then the Court will issue 
the Injunction,® though in doing so it will not assume 
that he has the right which he claims, nor that the 
defendant is justified in saying that that right does not 
exist.® An applicant is not required to make out a clear 
legal title, but to satisfy the Court that he has a fair 
question to raise as to the existence of the legal right 
which he sets up,^ and that there are substantial grounds 
for doubting the existence of the alleged legal right, 
the exercise of which he seeks to prevent.® The Court 

■ Spelling’s Extraordinary Re- v. Carter^ 1 Ind. Jur. N. S., 411, 
lief, §. 25 ; v.ib., § 20 ; I^illiard, Inj., 412 (1866). 

§§ 45, 52, Thus it is well estab- • Moran v. River Steam Naviga- 
lishcd that the mere allegation of tion Company^ supra, 
inseparable injury will not be suffi- ^ CharulidcU Jha v. Padmanand 
ciont, but the facts must appear on Singh Bahadur ^ I. L. R., 22 Cal., 
which the allegation is predicated 459, 464, 465 (1895) ; Shrewsbury 
in order that the Court may be and Chester Railway Company v. 

satished as to the nature of the Shrewsbury and Birmingham Rail- 

injury. Branch v. Supervisors^ !^ way Company, 1 Sim., N. S., 410, 
Cal., 190 (Amer.) : High Inj., §§ 34, 426. 

35. ® Sparrow v. Oxford, Worccstet' 

• Sforan v. Rixwr Steam Naviga- and Wolverhampton Railway Com- 
tion Company 9 14 B. X. R., 352, pany, 9 Ha., 436, 411 ; Ken*, Inj,, 
357 (1875), Markby, J. ; Gomes 11, 12. 
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must, before disturbiuig any mau^s legal right, or strip- 
ping him of any of the rights the law has 

ulothod him, be ^tisfied that the probability is in favour 
of his case ultimately failing in the hnal issue of the 
suit,^ The more e:sistence of doubt, however, is in 
itself insufficient to prevent the Oourt from granting an 
Injunction. The circumstance of the legal right being in 
doubt is a matter for serious attention ; but does not ren- 
der it incumbent on the Oourt to refuse an Injunction. 
The Court must be guided by a discretion according to 
the exigencies and the nature of each particular contro- 
versy,® The Court must in this as in other matters pro-^ 
ceed upon probabilities ; nor is a contradiction upon 
the facts in itself a bar to the issue of an interim Injunc- 
tion. In a large number of cases interim Injunctions 
issue simply in order to keep parties in statu quo while 
these rights are being determined, and there is generally 
a conflict upon the facts out of which these rights arise.® 
A probability of right is sufficient to sustain an Injunc- 
tion.* The Court will, in many cases, interfere to 
preserve property in statu quo during the pendency pf a 
suit in which the rights to it are to be decided, and that, 
without expressing, and often without having the means 
of forming, any opinion as to such rights ; it is true the 
Court will not interfere if it thinks that there is no real 
question between the parties, but if it sees that there is 
a substantial question to be decided, it *will preserve the 
property until such question can be regularly disposed of ; 
and in order to support an Injunction for such purpose 
it is not necessary for the Court to decide upon the merits 

» ICerr, Inj., 12 ; v. the plaintitTs movinsr allocations 

Mayor JPHffan, 6 I>. ML & O., are denied in sucha manner as to 

^ OllmndLarf T- Stack, 4 X>eQ. leave their truth in. )mriou8 doubt, 

209, 211. the application for an Xn junction 

• Markby, J., in ilforan v. will be in conesral denied. 

Miv&r Stsain Navigation Company, Inj.^ § 20. 

14 B. Xu Xt., 357 (1375). But when * Ton^on v, Walksr^ 3 Sw., 679. 
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in favour af the plaint^^ if the plaint stales a substantial 
question between the parties, the title to the Injunction 
to good^ although the title to the relief prayed may 
ultimately fail^ 

Ilpen the question of proof of title a clear distinction 
must be drawn between applications for an Injunction and 
for a Receiver. In the former case, it is sufficient if it be 
shown that the plaintiff has a fair question to raise as to 
the existence of the right alleged ; while in the latter case, 
a good title has to be made out.^ 

The right to relief by Injunction is not excluded by the 
fact that a penalty has been imposed by Statute securing 
that right nor, in suits on contracts, because the con- 
tract provides for a penalty for its non-performance.* 

Assuming that the applicant has shown a fair and 
substantial prini^ facie case to bo tried as to the existence 
of the legal right, or assuming that the right is not dis- 
puted, but the fact of its violation is denied, the plaintiff 
must farther establish that there is an actual® or threaten- 
ed® violation of that right. To entitle a person to an 
interlocutory Injunction, it is not necessary that a wrong 
should have been already committed. A Court of Equity 
will not require that which would in most cases defeat 


‘ Great Western JRaUway Co* v. 
Birmtnghofif^and Oofford Junction 
BaUtoay Co*t 2 Phill., 597; Joyce’s 
Doctrines, 29* 

• Ghandidnt Jha PotdTnanund 
Singh Batiadur, I. Li. K., 22 Cal., 
459, 464, 465 (1895), citing Kerr, 
B^c,, 3f 4 ; Kerr, Inj., 10, 11. 

• Baytoard v. East London 
Waterworks Company^ 28 Ch. D, » 
139, 146, 

• Madras BaiXway Company r. 
Jtust^l* li. B.,14 All., 18, 22 (1890). 

• .Kerr, Inj.,l2; IZtjpoH \*Hohart^ 
3^ A K., 169, 170 ; Tipping v. 
Eckersley, 2 K, A J., 264 ; Impe- 
rial G4SS Company v* Broadbent^ 


7 H. li., 600 ; Benode Coomaree 
Dossee v. Soudaminey Dosses, I. L. 
B., 16 Cal., 257 (1889). 

* lb*; Bindu Basini Cho wdhrani v. 
Jahnabi Chowdhrani, I. L. R., 24 
CaL, 260 (1896) ; Kalidas Jivram 
V, Gor Paijaram Bivyi, I. L. B., 15 
Bom., 309 (1890) ; see Act I of 
1877, 8. 64 P ^invades or threatens 
to invade Atty*-Gen* v. Forbes*, 
2 M. & O., 123, 1.32 ; Hext v. GUI, 7 
Oh., 700; Tipping v. Eckersley, 
supra ; Cooper v* Whittingham, 15 
Ch. D., 501 ; AUy*~Omh v, Acton 
Local Board, 22 Ch. D., 221; 
Shafto V, Bolckow, etc*, Co*, 56 B. 
J., Oh„ 735. 
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tlie very purpose for wliicb tlie relief is sought by allow- 
ing the commission of the act which it is sought to 
restrain. Satisfactory proof that the defendant threat^ 
ens the commission, of a wrongs which it is within the 
power of the Court to prevent, constitutes a sufficient 
ground to justify interference.^ There is some conflict of 
views as to what imminency of irreparable injury must 
be shown to entitle a party to an Injunction, as well as to 
the true meaning of the term. An Injunction is never 
granted except for substantial reasons founded on actual 
interest.* An Injunction is not justified by the fact that, 
if there be no intention on the part of the defendant to do 
the acts feared, the Injunction can do no harm.* The 
evidence must show a probability of the defendant doing 
the act which it is sought to restrain.^ To warrant the 
Court in granting or continuing an Injunction, it must 
be reasonably satisfied that there is an intention on the 
part of the defendant to do the acts sought to be restrain- 
ed, or, at least, that there is probable ground for believing 
that, unless the injunction is granted, there is danger of 
such acts being done.® A plaintiff who complains, not 
that an act is an actual violation of his right, but that a 
threatened or intended act, if carried into effect, will be a 
violation of the right, must show that such will be an in- 
evitable result. It will not do to say that a violation of 
the right may be the result ; the plaintiff must show that 
a violation will be the inevitable result.^ 

Where a threatened act is such that mjury will inevi- 


• Spelling's ^Eixtraordinary Ite*- 
lief, § 18 ; High Inj., § 18. 

• Ih, / as to interest, see Act I 
of 1877, s. 56, cl. (*). 

• Dunn Bryan y 7 Ir. R., Eq., 

143. 

Cowley V. ByaSy 6 Ch. !>., 944. 

• Dunn V. Bryany supra. 

• JPattison V, Oilfordy ILi. R., 18 
Eq., 256, 263 ; followed in Biniiu 


Basini ChowdHrani v. J'ahnabi 
Chowdhraniy I. E. R., 24 Cal., 260 
(1896) ; see also Haines v. Taylor y 
10 Beav,, 471 ; Goodhart v. Hyetty 
25 Ch. !>., 190. A mere possibi- 
lity, or anything short of a reason- 
able probability of injury, is In- 
sufficient to warrant an injunction. 
Dorenz v. Waldrony 96 Cal., ^3 
(Amor.), cited in Beach, Inj., § 17. 
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tably follow, a Court may grant a perpetual Injunction 
restraining the continuance of that act even though no 
damage has actually accrued before institution of suit ; 
and where actual injury has occurred subsequently to 
the filing of the plaint, the plaint may be amended so 
as to show the nature and extent of such injury. The 
term ‘‘inevitably is used not in the sense of there being 
no possibility the other way, but in the sense that there 
must be such great probability, that, in the view of 
ordinary men using ordinary sense, the injury would 
follow.^ 

It is not sufficient that the complainant apprehends 
or fears the commission of prejudicial acts by the 
defendant, since there may, in fact, be no substantial 
grounds therefor ; facts establishing the probability of the 
commission of such acts, unless defendant be restrained, 
are necessary.^ The rule upon this point has been sum- 
marised as follows® : — 

“ The more prospect or apprehension of injury, or the 
mere belief that the act complained of mayor will be done, 
is not sufficient but if an intention to do the act com- 
plained of can be shown to exist, or if a man insists on his 
right to do, or begins to do^ or threatens to do, or gives notice 
of his intention to do, an act which must, in the opinion of 
the Court, if completed, give a ground of action, there is 
a foundation for the exercise of the jurisdiction.® The 
mere denial by a man of his intention to do an act or to 
infringe a right will not prevent the Court from interfer- 
ing but if a man asserts positively that it is not his 
intention to do a certain act or to infringe a certain right, 

^ Bindu Basini Chowdhrani v. 174; Haines v. Taylor ^ 10 Beav., 
Jahnahi Chowdhrani, I. L. R., 75. 

24 Cal., 260, 264 (1896). » See English cases cited ante, 

^ Spelling’s Extraordinary Re- p. 105, note as. 5 & 6. 
lief, ^18. ^ Jackson 5 Vos., 688 ; 

• Kerr, Inj.,12,13. Potts Levy, 2 J>re^, 212; Adair 

^ Ripon V, Hobart, 3 M. & K., v. Young, 12 Oh. E., 19. 
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(iii) prod ac- 
tive of irre- 
parable or at 
loaat serious 
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and there is no eridenoe to show any Intention on his 
to do the act or infringe the right/ the Ootirt will not 
interfere? Nor will the Court interfere if a man who 
claims a right to do a certoin apt asserts positively that 
boforo proceeding to do the act, he Wiil give notice of his 
intention to do it ; and there is no reason to doubt thn 
truth of his assurance.” ^ 

Moreover, in all cases it is to be remembered that in 
the exercise of the discretion given to it by the Specific 
Relief Act, the Court will consider not merely whether 
the plaintiff’s right has been infringed, or even materially 
infringed, but also whether, under all the circumstances of 
the case, he ought to be granted an Injunction as the 
proper and appropriate remedy for such infringement,* 
When an injury has already been committed, and is not 
alleged to be continmng^ there is no ground for an Injunc- 
tion.® The appropriate function of the writ is to afford 
preventive relief only, and not to correct injuries which 
have already been committed, or to restore parties to rights 
of which they have already been deprived. It is not 
therefore an appropriate remedy to procure relief for past 
injuries. If the act sought to he enjoined has already 
been committed, the Court will not interfere since the 
granting of an Injunction under such circumstances 
would be a useless act.* 

A person who sought the aid of a Court of Equity was 
required to satisfy the Court that 4s interference was 
necessary to protect him from irreparable, or at least 
serious, injury before the legal right could be established 


* See KristncL Ayyan v. Vsn- 

catwhsUa MuUali, 7 H. O. 

B., 60, 7111672). 

* Fooha V. WUts^ Sotnerset and 

Weymouth Bailibay Co,^ 6 Ha., 
199 ; Woodman v. JHobineonr 2 Sim. 
-K. S., 204 ; JS^rnot x. Potter ^ 3 
I>.P. & J., 447, 457, r 


• CouHey x, Byae\^ah. D., 950. 

• Oanoeham NUkant Nadkarni 
X, Moroba Mamchandra Pai, I. I*. 
R., 18 Bom. (1894)/488. 

^ Coker v. Nimp/ron, 7 Gal., 340 
(Amer.),cifeod in Hilliard, Ini,, § 14. 

• Higb Inj,, a. 28 Beacb, Ibi., 
§ 41. ■: 
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trial.* In its general sense an “ irreparable injury” 
is one which cannot be repaired by any means accessible 
;tQ mdmdoar^ or by invoking the aid of others. 

as used in connection with the 
^nestion of granting or withholding preventive equitable 
did* an injury is said to be ” irreparable” either because no 
legal remedy furnishes full compensation or adequate 
redress, owing to the inherent ineffectiveness of such legal 
remedy, or because owing to the delay incident to the 
prosecution of an action at law to final judgment and 
obtaining service therein, such judgment and process 
would prove fruitless of beneficial results.'-' By the term 
* it is^^ot meant that there must be no physical possibility 
of repairing the injury ; all that is meant is that the 
injury be a serious one, or at least a material one, and 
not adequately reparable by damages at law ;» and by the 
term “inadequacy of the remedy by damages ” is meant 
that the damages obtainable at law are not such a com- 
pensation as will, in effect, though not in specie, place 
the parties in the position in which they formerly stood.* 
The fact that the amount of damage cannot be accurately 
ascertained may constitute irreparable damage.® It is no 
objection to the exercise of jurisdiction by Injunction that 
a man may have a legal remedy. The question in all cases 


* Kerr, Inj., 14, citing Ctiddon v. 
Morl 0 y, 7 Ha., 206 ; Bigby v. Great 
Western Railway Company^ 2 Fh., 
60 j Rlmhirst v. Spenoen^ 2 Mac. & 
C>. , 60 ; Child V. Douglas^ 6 D. M, 
& G., 741 vVyke v. Taylor^ 3 D, p. 
& J., 467 ; Atty.-Gen. v. Shejffield 
Gas Co., 3 B. M. & G., 304 ; John- 
son Shrewsbury and Rirming- 
ham Railway Co. , ib., 931, 

^ • Spelliug^ti Extraordinary Re- 
lief, §13. 

^ JPihcMn V. London and Slack- 
v>adl^Uimy Co., ^ B. M, & G.. 
860. See Kerr, Inj,, 14 ; Bipon v. 
Mobari, 3 M. 9c K., 17b; Bast 


Lancashire Railway Co, v. Hat- 
tersleyyS Ha., 90; Atty.-Gen, v. 
Sheiffield Gas, Co.^ 3 B. M. & G., 
304, 320 ; Bloxam v. Metropolitan 
Baitway, 3 Oh., 354. 

♦ Wood V. Sutclife,2 Sim, N. S., 
165. This statement was adopted 
as explanatory of the term ‘•ade- 
quate relief, in s. 54, cl. (o), of the 
Specific Relief Act, in Ghanasham 
JS ilkant N adkarni v, Moroba Bam- 
Chandra Pai, I. I,. R., 18 Bom,» 
488(1894). 

* Cory V. Yarmouth and Har- 
wich Railway Co,, 3 Ha.,603 ;cf. 
Act I of 1877, s. 64, ol. (b). 
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is whether the remedy at law is, under the circumstances 
of the case, full and complete.”^ 

Damage is, however, never irreparable where compensa- 
tion affords a full and complete remedy.* Nor will an 
interlocutory Injunction be granted to restrain a wrong 
which is a more technical invasion of the plaintiff’s rights 
and does not threaten serious injury.* As has been con- 
cisely said, the Court will not grant an Injunction unless 
real injury is apprehended.* At the same time the damage 
apprehended or suffered need not be such that were com- 
pensation given it would be for a large amount.* Nor on the 
other hand is the fact that the plaintiff would, on proof of his 
case, be entitled to heavy damages sxxfficient groundjor the 
issue of an Inj unction. The question in all cases is whether 
the remedy by Injunction is the approp'iate remedy, 
a question which again depends upon another, namely 
whether damages would or would not afford adequate relief. 

Amninath The term “ irreparable injury” may, in particular cases 
owing to circumstances peculiar to this country, bear a 
wider meaning than would bo attached to it by an English 
Court. So where M obtained a decree against B and others 
(Hindus), on a title of purchase from them, for possession 
of an undivided moiety of a dwelling-house to the remain- 
ing moiety of which C (a Hindu) alleged he was jointly 
entitled, and that he and his family were in possession; on 
M’s proceeding to obtain execution of his decree, C brought 
a sxxit, alleging that M had obtained, no title under his 

* Spelling quoting Joyce's do not wish to encourage applica- 

Inj. as to the last sentence in tions to the Court upon trivial 
text : Lumleyy* Wagnar^ 1 D. M, matters, on the other hand, I am 
& G., 616. far from holding out the notion 

** Kerrison v. Sparrow ^ 19 Ves., that anything like large or heavy 
449; QarUin v. Asplin,\ Mad., damages must be recovered be- 
151 ; (/ttddbn v. MorUy^ 7 Ha., 206. fore the plaintiff can be assisted," 

« Spelling op. cit*, § 19. per Sir W, Page Wood,V. 0. ; and 

^ Cotumhus V. Storey i «33 Ind., 195 see Campbell v. Scotty 11 Sim. , 39 ; 
(Amer.),cited in Hilliard, Inj., §14. Coldmid v. Tunbridge Wel^ Im 

• Lingwood v. Stmomarket Com- provement Commissioners^ L. B.,’ 
pany, L. R., 1 Eq., 79. ;** Whilst I 1 Eq., 109 ; HUliai d, Inj., 18, 19. 
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purchase and praying for partition of the property. On 
an application for an interim Injunction to restrain M 
from executing his decree pending the partition suit, the 
Court granted the application and observed as follows : — 

** Now I ought not to grant an interim injunction, if the 
mischief against which it is directed is capable of being 
compensated for by a money-payment or if it is not of 
such a kind as will cause the plaintiff irreparable damage, 
supposing that he has the right which he seeks to enforce 
in his suit. I here advisedly have recourse to the 
principle of ‘ irreparable injury,’ although I am perhaps 
giving to it a somewhat wider application than would bo 
accorded to it in the English Courts of Equity on a 
motion of this kind, because I think that, under the cir- 
cumstances of native society in this country, there may bo 
such a thing as a trespass which works a truly irrepara- 
ble injury, although it does not effect a lasting alteration 
of the subject of enjoyment, and is such as in England 
might be capable of being compensated for in pecuniary 
damages. If in this case the question concerned simply 
possession, without more, of ordinary immoveable pro- 
perty other than a family dwelling-house, I see no reason 
why the plaintiff should not wait, until ho had made out 
his title, and bo then content with the compensation 
which would be afforded him in respect of the defendant’s 
misdoing, in the shape of pecuniary damages. But hero 
M is seeldng to obtain possession of an undivided moiety 
of a dwelling-house, a portion of the other moiety of which 
is admittedly in the rightful enjoyment of the plaintiff 
and his family ; and certainly the plaintiff is in this 
position that he is entitled at any time to say that ho will 
have his share divided off from the rest, and that he will 
not live in the house jointly with any given person who 
may be entitled to another share in it. Ho has exercised 
this fight as against M by saying that he will not live in 
the house jointly with M, and asking for a partition. Of 
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eotirse if the pairfcies who are jomily optitled to |3^roporty 
cannot come to an amicable arrangement for a partilion^ 
some interval of time must elapee before a binding 
partition can be effected between them in the ordinary 
cou rse of law. If the parties are already in Joint 
possession, that joint possession wiff generaily contintie 
during this interval. Hut when one of the parties, as 
in this case, is a hewcomer, a difficulty no doubt occurs. 
Assuming that M has a good title to the moiety of which 
he is seeking to get possession, inasmuch as an interval 
must elapse before a partition can be effected, the question 
before me becomes at any rate narrowed to this : Is M 
entitled during that interval to force himself into the 
family society of the plaintiff, and to make himself, so far 
as it is practically possible, a member of the plaintiff’s 
joint family in the occupation of the dwelling-house f 
It appears to mo clearly that he is not. I think that a 
forc^ joint occupation in this fashion of an undivided 
dwelling-house by an intruder, even though he be an 
owner, against the will of the resident Hindu co-parcener, 
amounts to a proprietary injury which the latter is not in 
equity called upon to sustain, and for which pecuniary 
damages would not be com|)ensation. Money alone will 
not in any degree set the matter right, and therefore the 
injury is in its character irreparable ; also, there can be 
no doubt, I think, that it is substantial enough to justify 
the interference of this Court.” ^ , 

The Specific Helief Act enacts the same rules as those 
in force in England^ and in applying those rules the Courts 
in India should be guided by the decisions of the Court of 
Chancery which are the source from which these rules have 
bo^n drawn.* In the case of obligations not arising from 

, ^ \Avhayi1math J>0y v- M€wMntosh, I. fc, 8 Bom.^ 67 (1883). Th0 
6 B. Xi. B., 571, 572, 573 (1871), limitation of the power to 

Phear, J. InjunoWons created by s. 64*,of the 

• Zk$nd MortQOife Bank ctf Specific Belief iti identio®!^. 

Xv^ia v* A hmedhhov JEtabibbhoj/, with tko epaditioi^ upon yrhiifiik 
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doiiti^tthe Ootirt may grant an Injunctioh in cases where 
the defendant is trastee of the property for tiie plaintiff, 
oven thongh compensation in money , would afford adequate 
relief and similarly where the Injunction is necessary to 
prevent a multiplicity of judicial proceedings.* And an 
Injnnption may he granted in cases (a) where there exists 
no standard for ascertaining the actual damage caused or 
likely to be caused ;® (6) ■^here pecuniary compensation 
would not afford adequate relief;* and (c) whei-e it is 
probable that pecuniary compensation cannot be got for 
the invasion or threatened invasion of the plaintiff’s right 
to or enjoyment of property.* 


the Court of Bquity in England 
haa aWays amerted its jurisdic- 
tion: Dhfwn^ihhoy Cotvoifji Umrigar 
y. Lisboa^ I. Jm, R., 13 Bom., 259, 
260 (1888). See Shadi v. Anup 
Singh, I. li. B., 12 AIL. 436. 438. 
439 (1889). 

» Act I of 1877, 8. 51, cl. (a). See 
IIL (/) to s. 54 and the Illustration 
to cl. (a) of 8. 12, <6. 

^ lb,, cL (e). See Ilia, (p) and (fj) ; 
The Land Mortgage Bonk of India 
V, Ahmedbhoy Hahibbhoy,\, L. R,, 
8 Bom., 91 (1883) [this danse 
embraces as well repeated suits by 
the same plaintiffs as a series by 
different plaintiffs}; Bam Chand 
JOm V. Watson dj Co., I. L. R., 15 
Cal., 220 (1887) ; Morait v. River 
Steam navigation Company , 14 B. 
li. R., 359 (1876). 

■ Act I of 1877, s. 64. cl. (6); The 
Land Mortgage Bank of India v. 
Ahmedbhoy Mabibbhoy, I. t*. R.. 
8 Bom., 67, 72 (1883), Bamanadhan 
Y, Bamindar of Bamnad, I. Jj, R., 
16 Mad., 4(^ 410 (1893) ; Ghana- 
sham: M nadkami v. Moro- 
ba Baanchandra Pai, I. B. R.. 18 
Bom., 489 (1894). Illustration 
to d. (ti) Of a. 12, Act I of 1877. 


^ Act I of 1877, 8. 64, cl. (o) ; 
Ponnusawmi Tevar y. The CoUecten* 
of Madura, 6 Mad. PL. C. R., 24, 
25 (1869) ; Bamanadhan v, Zamin- 
dar of Bamnad, I, L. R., 16 Mad., 
409 (1893) ; The Land Mortgage 
Bank of India v. Ahmedbhoy 
Babibhhoy, I. lu R., 8 Bora., 87 
(1883) ; Nandkishor Balgovan v, 
Bhagubhai Pranvalabhdas, I. L,. 
R., 8 Bom., 96, 97 (1883); Jamnadas 
Shankarlal v. Atmaram Havgivan, 
I. B. R., 2 Bom., 133 (1877) ; G. I. 
P. Railway v. Nowroli PestanQi, 
I. B. R., 10 Bom.. 390 (1885) ; 
Banchod Jamnadas v. Lallu llarU 
hhai, 10 Bom, H. O. R., 05, 97 
(1873) ; Dhunjibhoy Cowart Umri- 
gar v. Lisboa, I. B. R., 13 Bom., 
259, 260 (1888) ; Kalidas Jivram v. 
Got Parjaram Hirji, 1. B. R., 16 
Bom., 309, 310 (1890) ; Ohanasham 
Nilkant Nadkarni v. Moroba 
Bamchandra Pai, 1. B. R., 18 
Bom., 488 (1804) ; Kadarbhai v. 
Bahimbhai, I. B. R., 13 Bom., 674 
(1889), See Illusti^tions to cl, {<?)» 
8. 12, Act I of 1877. 

• Act I of 1877, s, 54, cl. (d) ; see 
i6., s. 12, cl. (d)> And Illustration 
thereto. 
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Clatise (a) has rather application to sneh cases as are 
referred to in the Illustrations (7t) and (i) to section 54 of 
the Specific Relief Act where there is no possible standard 
with reference to which the contemplated injury can be 
compensated than for example to a case of injury to pro- 
perty like a house occupied by its owner in danger of 
being deprived of its ancient light. ‘ Even if it be difficult 
to suppose that pecuniary damages would not afford 
adequate relief, it must be shown that there is some 
standard for ascertaining them.* 

By the term “ adequate relief” in clause (6) is probably 
meant such a compensation as would, though not in specie, 
in effect place the plaintiffs in the same position in which 
they stood before.® It has been said that damages are a 
sufficient remedy where the injury is not so serious that the 
property might not still remain the plaintiffs’ and be as 
substantially useful to him as before.* 

Clause (c) probably refers to cases where the defendant 
has become insolvent and the like. The Specific Relief 
Act contains a similar provision with reference to specific 
performance and gives the following as an illustration 
thereto. A transfers without endorsement but for valuable 
consideration a promissory note to B. A becomes insol- 
vent, and C is appointed his assignee. B may compel O to 
endorse the note, for 0 has succeeded to A’s liabilities and 
a decree for pecuniary compensation would be fruitless.® 

When the obligation arises from contract the Court is 
required to guide itself by the rules and provisions con- 


» Ohanasham NiXkant Nadkarni 
V. Moroha Jtamchandra PaU I- h, 
R, 18 Bora., 489 (1894). 

• T/i^ Land Mortgage Bank of 
India v. Ahmedhhoy Hctbibbhog, 
I. Li. R., 8 Bom., 48 (18^). 

• Ohanmham NiXkant Nadkarni 
V. Moroba Bamcfiaridra Pai, I. t*. 
K.. 18 Bom., 488 (1894), foUowing 


Wood V. Sutcliffe, 21 ti. J. Ch., 255. 

^ Vhunjibhoy Cotoasgi Utnrigar 
V. Lieboa, I. L. R., 13 Bom., 261, 
2G>2 (1888) ; Kadarhhai v. Bahint- 
bhai, ib., 674 (1889), following Nol* 
land V. Worley, B. B., 26 Cb. !>.. 
678,585. « 

* Act I of 1877, s. 12, cl. (<f ), and 
lUus^tration thereto. 
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tained 5n Chapter 11 of the Specific Relief Act relating 
to specific performance.* According to those rules specific 
}>erformance may bo enforced when the act agreed to be 
done is in the performance wholly or partly of a trust ; ^ 
and also in cases where (a) there exists no standard for 
ascertaining the actual damage caused by the non-perform- 
ance of the act agreed to bo done ; ® (b) the act agreed to 
be done is such that pecuniary compensation for its non- 
performance would not afford adequate relief ; there 
being a rebuttable presumption that the broach of a con- 
tract to transfer immoveable property cannot be adequately 
relieved by a compensation in money and that the breach 
of a contnict to transfer moveable property can bo thus 
relieved ; ^ and (c) when it is probable that pecuniary com- 
pensation cannot bo got for tho non-pcrformanco of the 
act agreed to be done.® The same considerations there- 
fore which would prevent tho Court from giving a plaintiff 
a decree for specific performance will prevent it from 
granting an Injunction.^ 

All Injunction cannot bo granted when the coiiduct of 
the applicant or his agents has been such as to disentitle 
him to the assistance of the Court by way of Injunction.'^ 


» Act I of 1877, S.54. An injunc- 
tion cannot bo gi’aiited to prevent 
tbo breacli of a contract, the per- 
formance of which would not bo 
specifically enforced ; ift., s. 56, cl. 
(/) ; but as to injunctions to per- 
form negative agreements, see s, 
57, i5., which forms a proviso to s, 
56, cl. if), Madras Railway Com- 
pany v. Rust, 1. L. R., 14 Mad., 
18,22(1890). 

® /6., s. 12, cl. (a). See Illustra- 
tion thereto, which is repealed 
wherever the Indian Trusts Act 
is in force. See Act 11 of 18S2, 
ss. 1, 8. 

• Ih., s. 12, cl. (h), Illustra- 
tion thereto, 

W, lU 


^ Act I of 1877, s. 12, cl. (c), and 
Explanation, Sec Illustration to 
cl. (c). So where the right in 
question was an interest in im- 
moveable property an injunction 
was granted ; Ramanadhan v, Za- 
mindar of Ramnad, 1. L. R., 16 
Mad., 409 (1893). 

• Ib,, cl. (d). Sec Illustration 
thereto cited, ante, p. 112. 

• Callianji Harjivan v. Narsi 
Tricum, I. L. R., 19 Bom., 768 
(1895), 

» Act I of 1877, 8. 56, cl. {j ) : 
Noyna Misser v. Rupikun, I. L. 
R., 9 Cal,, 609, 611 (1882). This 
provision is an application of the 
equitable maxim: “He who 

8 


(iv) His con- 
duct must ho 
such as not to 
disentitle him 
to assistance. 
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The conduct of the party lyho ^eeks the aid of the Court 
must be (a) fair and honest, (6) and in particular there 
must be no acquiescence, (c)t>r delay. For the juri^ic- 
tion of the Court to mterfere by way of interlocutory 
Injunction in support of a legal title being purely equit- 
able, it is governed upon strict equitable principles. The 
Court where its summary interference is invoked always 
looks to the conduot of the party who makes the applica- 
tion, and will refuse to interfere, even in cases where it 
acknowledges a right, unless his conduct in the matter 
is free from blame.^ 

(a) It should accordance with a favourite maxim of equity juris- 

^n^t. prudence that he who applies for equity must also have done 
it, a party applying for an Injunction must come into Court 
with clean hands and a clear conscience. As the relief 
is of a purely equitable character, the plaintiff must come 
within the equitable conditions generally imposed upon 
parties asking equitable relief. The party seeking relief 
must not be himself at fault.’** The applicant must satis- 
fy the Court that his own acts and dealings in the matter 
have been fair and honest^ and free from any taint of 
fraud or illegality ; ^ that ho has not put himself in the 
wrong or brought about the state of things of which ho 
complains ; and that he has not dealt in an unfair or 
inequitable manner in his dealings with his opponent or 
third parties.® 

seeks equity must do equity:** 111. (&), wliich is taken from 

** He who comes into equity must Morgan v. McAdam^ 36 L. J., Oh., 
oome with clean hands.** The il- 228; Kelson, Specific Relief Act^ 
lustrations to s. 56 of the Specific 296, 

Relief Act are illustrations of this ♦ So a plaintiff will not get relief 
clause* if the covenant which he seeks to 

• K.err, Inj. ,17,18 ; and see Beach, enforce is tainted with illegality : 

14—16; Spelling op,cU.,%2Q. Davies v. ilfa A;ufu», 29 Oh. D., 506^ 

• Beach, Inj., § 14 ; SpeUing oj», • Sec Act I of 1877, s. 56, 11L1% 

§ 26. ■ which is founded on JWWfstccad V. 

• jSss Act I of 1877, s. 56, III. Caldwell^ \X VricQ, W ; Neton 

(c), which is taken from Perry c#., 296. 

True/lf4, 6 Beav., 76 ; and • Kerr, Inj*, 16, st i6t ccwa#. 
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The r>ouft will not interfere when owing to misrepre- 
sentation there is any lack of truth in the plaintiffs case* ‘ 
An Injunction will be withheld when apparently sought 
for the purpose of obtaining an undue advantage ; when 
in the opinion of the Court it would bo used for the pur- 
pose of creating mischief ; or when it would give the 
complainant the means of coercing a compromise,* 8o 
again it is not sufficient in all cases for the jdaintiff to say 
that he is ready and willing to pay whatever is due. He 
must first pay what is conceded to be due or what can be 
seen to be due on the face of the pleadings or affidavits.^ 
Nor can a plaintiff have relief upon an agreement unless 
it appears that he has actually carried out, so far as in 
him lies, his own part thereof.^ 

In accordance, however, with the rule that a Court of 
Equity having acquired jurisdiction for one purpose will 
entertain it for all purposes, it may, where it has acquired 
jurisdiction of a whole tract of land, afford injunctive 
relief as to a part thereof, as to which, if it were alone, 
the relief might bo refused by reason of the manner in 
which the plaintiff acquired it,^ 

An Injunction cannot be granted to prevent a con- 
tinuing breach in which the applicant has acquiesced,® 
nor where the conduct of the applicant or his agents 
has been such as to disentitle him to the assistance of the 

Joseph Vi Macow^^ (1892), 96 
Cal., 618 (Amer.) cited in Beach, 

Inj., §14£in this case the plaintiff 
was denied an injunction because 
he had represented the razors in 
question to be manufactured in 
Bheffield, when in fact he did not 
know where, nor by whom, they 
were manufactured. See Act I of 
1877, s. Ills, {h) and (c)], 

^Jf'ey Manu/cteturinff Company 
y, Superior Drill Company (1893), 
m Fed., 162 (Araerw) cited, «»., § 10. 

* Siafe Mailroad Cases, B., 


567, 616 (Amor.) cited, ib. So, 
for example, it was held that a 
person seeking to prevent the 
onforcomoiit of an usurious con- 
ti’aot must show that he has paid or 
tendered the amount justly due, ib. 

^ De Mottos V. Qibson, 4 £>. & J., 
276 ; Peto v. Brighton, Uckjleld and 
Tunbridge Railway Co,, 1 H, A; M.. 
468 i^0echter v. Montgoimry, 33 
Beav.i22 ; Telegraph Despatch, due,, 
Co, V. McLean, 8 Cb., 658. 

• Beach, Inj., § 14. 

« Act I of 1877, s. 56, cl. {^h). 


(&) and in 
particular 
there must ho 
no acquicB-' 
cence. 
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Court- One way in which an api>licant may so disentitle 
himself is if he has stood by for a considerable time and 
allowed the person against whom he applies to proceed 
with the action he has taken and lay out money and labour 
without objection, and only applies to the Court after 
allowing all this to go on for some time-* 

Parties who have acquiesced and by their conduct en- 
couraged others to alter their condition cannot call upon 
the Court for its summary interference ; and this princi- 
ple applies with peculiar force when the property on which 
monies have been expended is mineral property or th^ 
like, or if the act complained of is caused by a public 
company in the execution and construction of their 
works.* If a man by words or by conduct has intimated 
that he consents to an act which has been done, and that 
he will offer no opposition to it, although it could not 
have been lawfully done without his consent, and he thereby 
induced others to do that from which they might otherwise 
have abstained, he cannot question the legality of the act be 
had so sanctioned to the prejudice of those who have so 
given credit to his words, or to the fair inference to bo 
drawn from his conduct. If a party has an interest to 
prevent an act being done and acquiesces in it so as to 
induce a reasonable belief that he consents to it, and tlie 
position of others is altered by their giving credit to bis 
sincerity, he has no more right to challenge the act to 
their prejudice than he would have, had i^ been done by bis 
previous license.* 

Acquiescence or forl>earance therefore may, in the absence 
of exjdanatory circumstances, be an impediment to the 
assertion of a right as where the defeiulants can say that 

• iVoj/wa Mis9&r v. Jtupikun^X. C'c»iV«<?roj?«v.Xor?»«<?r, kMacq..H- 

Ij. R-. 9 Cal-, 609, 611 (18852). . L. Cas., 829- 

• Kerr, In j., 16; Hilliard' In j-, ^ v. AiwarVem, 

0 34 ; Beacli, Inj., § 42. 2 Bora, at p. 137 (1877). where^he 

• l/da Segutn 'v, Itnnm-Ufi-ctin^Tn circumstances whicli constitute 
Xj. R., 1 All., 82. 85 (1875), citing delay and acquiescence are dia« 
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they had been induced to do anything by an idea of the 
plalntiflPs assent caused by his own acts or omissions.^ 
Itfi^c^ be an injury to acquiesce in;* 

and that there can be no acquiescence if the party against 
whom it is alleged was not aware that his rights had been 
violated or permitted an act to take place in error and 
in ignorance of the consequences,* Acquiescence imports 
full knowledge.® Parties cannot be said to acquiesce 
in the claims of others unless they are fully cognisant of 
their right to dispute them.® Relief will not be denied 
to a person on the ground of acquiescence in what he was 
led to consider a mere temporary violation of his right 
nor does the acquiescence in a state of things which pro- 
duces little injury warrant the subsequent extension of 
them to an extent productive of serious damage.® The 
acquiescence may be of one of several co-plaintiffs ; * a 
corporation or company or of ah agent and the 
conduct and dealings of a man with others than the 
party v^ith whom the contest exists may constitute a case 
of acquiescence.** It has been said that where the 
plaintiff has protested against his rights being interfered 
with there is no acquiescence.** But a mere protest is 
not in general sufficient to exclude the consequences of 

cussed [and see Land Mortgage • Marker v. Marker^ 7 Ha., 
Bank v. Ahmedhhoy^ I. L, 8 16. 

Bom. at pp. 53, 84 (1883)]. ' Kerr, Inj., 19, et ihi casat. 

1 /ft, ^ * lb., Bankart v. Houghton^ 27 

• Baines v. Taylor, 2 Ph., 209. Beav., 430. 

» Weldon v. X)ifi*'«,10Oh. D,, 247. * Marker v. Marker, ^ Ha., 15. 

• Bankart v. HoMpAf£>n,27B®av.. ’® Birkenhead Stailway 

425, 431 ; Johnson v. Wyatt, 2 D. Oo., John, 600 ; Bill v. South 
J. & S., 18: if both parties are Staffordshire BaUway Co., 11 Jur. 
equally ignorant the one is not N. S., 192. 

to suffer more than the other; ** Alt.-O-en. v. Bririys, 1 Jiir. 
Oreenhalgh v. Manchester and Sir- N. S., 1084 ; Miles v. Tobin, 16 W. 
minghant JRailway, 3 M. & O., 784, ®.. 486. 

791 1 Bankart v. BougTUon, supra. *• Kerr, Inj., 18, et ibi oasas. 

• Oopalnarain Mozoomdar v. ** Jamnadas Shankarlal v. At- 

MuddomuUy Guptu, 14 B. L. B., fnaramBarjivan, I. It. R., 2 Bom., 
35(1874). ‘ 137 (1877). 
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laclies or acq^uiesceace.^ If bare acqaiesoenqe is a validL 
defonoe, it must be an acquiescence wbile the^act 
acquiesced in is in progress, and not after it has wen 
completed. If a person having a right and seeing 
another person about to commit, or in the course of com-- 
mitting, an act infringing upon that right, stands by in 
such a manner as really to induce the person committing 
the act, and who might have otherwise abstained from 
it, to believe that he assents to its being committed, be 
cannot afterwards be heard to complain of the act. Mere 
submission to an act when it is once completed witbbut 
any knowledge or assent upon the part of the person 
whose right is infringed upon is only a submission to 
an injury, and it cannot take away the right infringed 
upon when such submission is for any time short of the 
period of limitation.^ The acquiescence must be such as 
proves plaintiff’s assent to the acts complained of and 
to the injuries which may reasonably be anticipated to 
flow from such acts.® In all cases in order to justify the 
application of thq principle, it must clearly appear that 
the party against whom acquiescence is alleged should have 
full knowledge of his rights, and should by his conduct 
have encouraged the other party to alter his condition, and 
that the latter should have acted upo7i the faith of the 
encouragement so held out.^ 


• JKei*r, Inj., 18, et ibi casus ; if 
money ia expended after full and 
distinct notice of objection and. 
of steps about to be taken, tbe 
consequences of acquiescence are 
excluded. 

• Ih.f Kufthutnms<iv, 7/'arayanan 
J^ussatif I. Tj. Xi., 12 Mad., 322, 
323 (1888) citing: 2>e Biissche v. 

Ti 8 Oh. X>., 286. 

• Uigh Inj., § 10, 

K.err, Ini-, 17, citingf Jtamscien 
T. JByson, i Bl. & X., .ApP^«129Cfollow* 


ed in Kunkammeii v. JPiTaruyaiiian 
Mussady I. li. R., 12 Mad., 3^, 322, 
324 (1888) ; OnlcaTopu v. Snbe^ji 

JPan<iuTa7M{jfy 1. Lt. R., 15 Horn., 73 
(1890) ; Shaih JSusain v, OovaTfi~ 
natuias JParmanwrufas^ I. Xt. R., 
20 Roin., 6 (1895)]; Batikart 
Tennant y 10 Kq,, \A^\ Oreenhulgh. 
V. Muttchester und Birminghatn 
I^itway Co,y 3 M< & CJ., 791 ; Marn. 
Jeer V. MurJeeTy 9 HEa., 16 ; 

V. WuUSy 25 Oh. !>. , 676 ; Pto4^ 
T. 36 Oh. i>., 740. 
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If* ac^uicsqcnco l)o pleaded as a defence, an issue to that 
effect should bo raised, For^ if the point be taken, evidence 
may be given to disprove it. If a plaintiff is pTinid facie 
entitled to the rights claimed, it is for the defendant to 
m.iso the defence that the right has been lost by ac<juies'- 
cence; and if no such objection be taken in the Court 
of first instance, it will not be entertained by the Court 
of Appeald Further, the onus of proof on any question 
of acquiescence as either destroying or limiting the plain- 
tiff rights lies upon the defendant who must satisfy the 
Court that the plaintiff or his agent have delayed un- 
reasonably to assert the right claimed or have expressly 
or tacitly assented to what has been done by the defend- 
ant.® And to make a case of acquiescence the evidence 
must bo clear and unequivocal.^ An amount of acquies- 
cence less than that which would bo a bar to all remedy 
may induce the Court to award damages only and not an in- 
junction.'*' Though a man may by bis acquiescence preclude 
himself /not only from coming to the Court for an Injunc- 
tion, but from obtaining damages.^ Acquioscouce may of 
course be satisfactorily accounted for and explained.® 

Though the same principles apply to both temporary 
and perpetual Injunctions, yet to justify the Court in 
refusing to give a perpetual Injunction, there must be a 
stronger case of acquiescence than is sufEciout to be a 
bar on the interlocutory application, for the dismissal of a 


'*■ lTa'»%<i1cishor v. Shaguhai, I. 11<. 
B-, 8 Bom., 95, 98 (1883). 

^ JBenode Coomaree Dossse v. 
Soudaminey UossOb, I. B. B., 16 
CaL at p. 269- 

• Korr, Inj., 17 ; WaveU v. Wat- 
son* W. (1866), 341. 

Sayers y. Collyer, 28 Oh. !>., 
103 JBanehod v. XtdUt&^ 10 Bom. 
B[- G., 96, 97 (1873); and see 
A.hm 0 ^ Vi, Munshi 


Bwirudin^ I. B. R.., 16 Bom., 533, 
635 (1891). 

• Kela«y v. Dodd^ 52 B. .J., Oh., 
34 ; and see Smith v. Smith, B. B*, 
20 Eq., 603. 

0 Joyce’s Inj., 1264 ; KLerr, Inj., 
19, et ibi caaaa ; as for instance 
that it has taken place upon the 
faith of a representation that no 
grievance would result from or bo 
produced by the act, ii>. / JDanie* 

Marahatir to C. B. H. S., 711. 
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suit Upon the ground of acquiescence amounts to a 
decision that a right which has once existed is absolutely 
and for ever lost.' “ A short acquiescence may properly 
induce the Court not to interfere eiV parte^ A longer 
acquiescence may, under the circumstances, throw serious 
doubt upon the right of the plaintiff, and induce the Court 
not to interfere by interlocntory order oven when applied 
for on notice. But when acquiescence is used as an ar- 
gument in support of a demurrer, there must, to make it 
effective, be such an acquiescence as wholly to disentitle 
the plaintiff to any relief. It must be assumed that the 
plaintiff had originally a right, but that he has altogether 
deprived himself of it by acquiescence.”* 

It is a general principle that parties seeking an In- 
junction must come forward speedily.® “ Delay defeats 
EqtiitiesJ^ But the only bar to the enforcement of a 
purely legal right is the lapse of the time required by the 
statute of limitations to bar the remedy.'* Mere laches 
short of the period prescribed by the law of limitation is 
no bar to the enforcement of a right absolutely vested in 
the plaintiff at the period of suit and the doctrine of 
laches and indirect acquiescence apply only to cases in 
which they can be regarded as a positive extinguishment 
of right. When they go merely to the remedy the Courts 
have no power arbitrarily to substitute an extinguishing 
prescription different from that determined by the Legis- 


* Korr, liij.j 43, 44, 20 ; sm Act I 
of 1877, s. 56, cl. (A). 

* Gordon v. ChelUnhom Rail- 
way Co.f 5 JBoav,, 233, par Lord 
liangdale. 

• Joyce’s Doctrines, 35 ; Isaac- 
son V, Thompsout 20 W. B. (Eagr.), 
197 ; 41 L. J., Oh., 101. 

♦ Venkapadhyaya v. Kavari Han- 
yuan, 2 Mad. H. O. B., 36 (1804) ; 
Seahamma Subbar ay 

18 Mad. , 403 (1893), Bo converse- 
ly where the positive law assigns 


certain consequences to a particu- 
lar possession or enjoyment for a 
specified term that result is not 
defeated by any mere assertion of 
a claim without the alleged right 
being reduced to ras litigioaa hy 
proceedings In Court. The Land 
Mortgage Bank qf India v, Ahnied- 
bkoy Habibbhoyt 1. L. B., 8 Bom., 
84,85(1888). ^ 

* Reddamathulaty v. Timma 
Reddy, 2 Mad. H. C. B., 270, 
273, * 
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latnre.^ The equitable doctrine of laches applies to 
executory interests, but in the case of interests which are 
executed mere laches will not of itself disentitle the party 
to relief unless such party by standing by waive or aban- 
don any right which he may possess, and which therefore 
un der the circumstances he is not entitled to enforce.* 

It has been held by the Madras High Court (though 
the point was obiter cUctwri) that the equitable doctrine 
of laches and acquiescence is not applicable to suits for 
which a period of limitation is provided by the Limitation 
Act, and that lapse of time as a defence to such suits can 
only be relied upon when under the Act it has become 
a bar.* Unlike acquiescence, delay is not particularly 
mentioned in the Specific Relief Act, though it might 
possibly be held to be included within the terms of 
section 56, clause (y). 

Sir James Fitzjames Stephen in his speech upon the 
Bill which became the Specific Relief Act observed that 
the Indian liOgislaturo did not intend to deal with the 
question of delay in seeking specific relief, for the statute 
of limitations had, unlike the English law, provided 


’ Peddamatimlaty v. Timma 
JReddy, 2 Mad; H. C. R. at p. 275. 
See Jamnetdaa Shankarlal v. Atma- 
ram Harjivan, 1. L. R., 2 Bom. at 
p. 138 (1877) ; Tarruck Chunder v. 
Hurri Shunker, 22 W. R., 267 
(1874) ; Sheikh Ally N casein v. 
Sheikh Muzhur Hossein, 4 O. Li. 
R., 577 (1879) ; Rarnphal Shahoo 
V. Misree Lai, 24 W. R., 97 (1875). 
The law relating to laches and 
limitation are of courHO distin- 
guishable. Under the latter law 
laches even for the whole of the 
prescribed period, less only a day, 
cannot deprive the plaintiff of his 
right of action for he may insti- 
tute his action on that day. See 
Mad. li. J^’Vol. V., Pt. X., p. 376. 


• Clarke v. Hart, 6 H. U. Cas., 
633 ; 6 B. G. M. & G., 332 ; 19 
Beav., 349. 

• JRam Ran v. Raja Rau, 2 Mad. 
H. C. R., 114 (1864) ; this is no 
doubt so with regard to delay 
where the relief is not discretion- 
ary. See Uda Begam v. Imam- 
uddin, I. U. R., 1 All., 86(1875). 
So delay by the owner in bring- 
ing a suit for the recovery of 
land is not in itself sufficient to 
create an equity in favour of 
the person spending money on 
the land so as to deprive the 
owner of his strict rights : Premji 
Jivan Bhate v, Haji Cassum Juma 
Ahmed, I. U. R., 20 Bom., 29S 
(1895). 
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speoific periods of limitaiiion for tbese reliefs* *Biit tjhe 
Courts have not felt themselves bound by these observa-r 
tioiis. The Act gives the Court a discretion to grant or 
withhold specific relief, even when circumstances justify- 
ing the awarding of such relief e^ist. "Where thereibre 
relief is discretionary, the Com*t would be justified in 
refusing relief on tji© g**o'and of laches, even though the 
plain tiflTs suit may have been instituted within the 
period allowed by the law of limitation.^ The right rule 
in these matters is submitted to be as follows ; — ^Thero 
must ordinarily bo something more than a mere delay in 
instituting proceedings to deprive a man of his legal 
remedies. But a distinction is to be drawn between those 
cases in which a suitor seeks some relief which, if ho 
proves his case, the Court is hound, to grant him, and the 
cases in which the Court has a discretion to grant or 
refuse such relief. In the first class of cases 'unere delay 
short of the period of limitation is not sufficient to 
deprive the suitor of his right of action. But where 
there is more than mere delay, where there is conduct or 
language inducing a reasonable belief that a right is 
foregone, the party who acts upon the belief so induced, 
and whoso position is altered by this belief, is entitled in this 
country, as in other countries, to plead acquiescence^ and the 
plea, if sufficiently proved, ought to be held a good answer 
to an action, although the plaintiffi may have brought suit 
within the period prescribed by the Jaw of limitation. 
When a suitor has a right to demand relief a stro nger case 
must bo made out against him than when the Court has a 
discretion to grant or refuse it. When it has such a discre- 
tion either delay or acquiescence^ under the particular 
circumstances of the case, may be a bar to the grant of 
relief.® 

» See Madras X.. jr., Vol. V, 1 All. , 82, 86, 87 <137^1 

Ft. VII, pp. 217, 218. Inj., § 43. 

• See i/da lieffam 
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Mei^^ must be distinguisbed both from acquies- 

cence and release or abandonment of right- Quiescence 
is not acquiescence. There must be something more 
than cessation of action to constitute acquiescence. But 
iuabtion may imply and be evidence of acquiescence.* It 
is not easy to gauge the precise effect of the decisions 
dealing with delay for in nearly every instance where 
delay becomes material, it is evidence of acquiesconce or 
is coupled with other conduct which is held to disentitle 
the applicant to relief. So far as delay is evidence of 
acquiescence, it will be dealt with under the preceding 
rules relating to acquiescence. The question in so far as 
it relates to delay is one of greater difficulty. 

The Court has a wide discretion, and it seems that 
delay though it may not amount to proof of acquiescence 
may be sufficient under the particular circumstances of 
the case to disentitle a suitor to the summary interfer- 
ence of the Court by a temporary Injunction.® The 
Court cannot avoid being influenced by the fact of 
delay; for, amongst other things, it may bo calculated 
to throw considerable doubt upon the reality of the 
alleged injury and will compel the Court to weigh 
carefully the inconvenience which may bo sustained 
by reason of the issue of the Injunction.® The prin- 
ciples with respect to delay equally apply to per- 
petual Injunctions, but to justify the refusal of the 
Court to interfere on this ground, a stronger case is 


» JBenocle Coomari JDossee v. 
Souiiaminey JDossee^ I. 16 

CaJ., 261 (1889); •Tumnadas Shan- 
hartal v. A^ttnaram Marjivan, I. X*. 

2 Bom-, 13T (1877) ; »»to mere 
^uieacence, Bojswantapa Shi- 

dapa V, Jdantty I- Ij. B*., 9 Bom.,^ 86 
(188«). 

^ Iterr, Inj , 21 ; Joyce’s I>oc- 
tri&es, 34 — 36 ; Hilliard, Inj , § 34; 


Spelling cit., § 26, See JEtaJi 
AOdul Allarahhi v, Jlaji Abdul 
Baoha, I, L. R., 6 Bom., 5, 7 (1881); 
AmolaJe JRam v. Saheb Singhy 
1. B. K., 7 All., 550, 652 (1885) ; 
Nanabhai O^anpaCrav Zthairyavan 
danardhan V<t.itudeVy X, Ia. B,, 
12 Bom., 110, 121 (1886). 

• Ware v. Itegent^s CaTutl Co^p 
3 BeO, & J., 230. 
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reqnired to be made out than is necessary upon an inter- 
locutory application.^ It has been recently held* that, 
even according to the English decisions mere delay is not 
a sufficient cause, and that inasmuch as in this country 
a period of limitation is prescribed even for suits where 
the grant of relief is within the discretion of the Court, 
mere lapse of time short of the period of limitation should 
ordinarily be held not to bo a good ground for refusing 
relief.^ To operate as a bar to relief the delay should be 
such as to amount to waiver of the plaintiff’s right by 
acquiescence, or where by his conduct and neglect he has, 
though perhaps not waiving that remedy, yet put the 
other party in a situation in which it would not be reason- 
able to place him if the remedy were afterwards to be 
asserted. When such is not the case any lapse of 
time should not disentitle a claimant to relief to which 
he has otherwise shown his title.* 

Delay is not material so long as matters remain in statxi 
qno^ and it does not mislead® the defendant or amount to 
acquiescence.’^ It must be shown that the delay has 
prejudiced the defendant.® The supremo importance of 
this consideration is insisted upon by the Privy Ooxincil 
in the judgment in the Lindsay JPetroleiim Company v- 

* Kerr, Inj., 43, 44. See .Tatnna- 
rfcw Shavikarlcil v. Atinaratn Har- 
jii?an, I. Ij. R., 2 Rom., 137, 138 
(1877) ; jOand Mortgage Batik of 
India v. A.htnsdbfioy Hahhibhoy^ 

I. B., 8 Bom,, 35, 52. 84 (1883). 

* Athikaratu J>fanu Menon v. 

Erathanikat Kotnn Nayar, I. TLi* 

R.. 21 Mad., 42 (1897). 

® As to tlio inimatoriality of 
acquioscenco when understood as 
only abstention from leg^l prooeed- 
infjs, see Rochdale Canal Co. v. 

Ring. 2 Sini. N. S.. 89. 

* Athikaratu JVanu Menon v, 

Erathanikat Komu JRayar, 

21 Mad., 42 (1897) ; citing Erlanger 


V, JSTeio Sombrero Bhosphate Com- 
pany, Xi. R. , 3 App, Oas. , 1218 i 
Rochefoucauld v. Boustead, Xj, R,, 
1897, 1 C(j, X>,, 196 ; •lamnadas 
Shankarlal v. Atmaram JBTarJivan, 
I. Xi. R., 2 Bom., 133 (1877). 

» Gale V. A bbott, 8 Jur. K.S. , 987; 
Archbold v. Scully, 9 H. L., 388. 

• The Land Mortgage Bank of 
India V. Ahmedbhoy ETaMbbhoy, 
I. Tv. R., 8 Bom., 84, 85 (1883). 

Ib. 

* Jamnadas Shankarlal v. Attna- 
ram Marjivan, I. I*. R., 2 

138 (1877) ; N'a.nahhai Oanpatrav 
Xfhairyaran v. Lanardan Vasntder, 
I. Ja. R., 12 Bom., 110, 121 (1S86K 
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Hurd * Where it would be practically unjust to give a 
remedy, either because the party has, by his conduct, 
done that which might fairly be rogardecl as equivalent 
to a waiver of it, or where by his conduct or neglect 
he ^ bas, though perhaps not waiving that remedy, yet 
put the other party in a situation in which it would not 
be reasonable to place him if the remedy were afterwards 
to be asserted : in either of these cases, lapse of time and 
delay are most material. But in every case, if an argu- 
ment against relief, which otherwise would be just, is 
founded upon mere delay, that delay of course not 
amounting to a bar by any statute of limitations, the 
vali<lity of that defence must bo tried upon principles 
substantially equitable.’* 

On the whole, the tendency of the Courts is to discour- 
age the plea of laches, unless somebody has been damni- 
fied by it, and as in this country the period of limitation 
enacted by the statute is generally very short, there is 
the less need for the application of the equitable doc- 
trines relating to delay.^ Delay may, of course, 
be satisfactorily explained as was done in the first 
of the cases last cited whore there had been a delay 
of nearly five years. And in the second of those oases 
it was added that no instance had been adduced in 
which, after full notice that the plaintiflf would take 
legal proceedings in the event of an injury to his pro- 
perty, he has been deprived of any portion of his remedy 
against a defendant through a more delay in bringing his 
suit, not being such as to induce a reasonable supposition 
of final acquiescence.* Where there has been delay the 

* Li. R., 5 P. O., 239, cited in J^anmadas Shankarlal v, Atmaram 

Jamnadas Shankarlal v. Atniaram Harjiimn^ I. L. R., 2 Bom., 138 
Harjivan, supra. (1877) ; Joyce’s Inj., 1264. 

• See Madras L. J., Vol. V, ♦ This was a case of mandatory 

Pt. VII, p. 218. injunction and the rule in so far 

^ Land Mortgage Bank of as it relates to such injunction 

Jtuiia V. Ahtnedbhoy Habibbhoy^ appears to have been too broadly 
I. L. R,, 8 Bom., 52, 53 (1883) ; stated ; See Benode Coomaree 
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cause for it should appear upou the affidavits A 
regard to delay as affiecting the issue of mandatory lu- 
junotions, v* post. 

(v) There The Court in granting an interim Injunction will be 
guided by the question of convenience or incon venience iggid 
^mntinK will look at two things. It will first see whether there is a 
than Ui rof US- hand, fide contention between the parties, and then on which 
junction : Side, in the event of obtaining a successful result to the 

suit, will be the balance of inconvenience, if the Injunction 
do not issue, bearing in mind the important principle of 
retaining immoveable property m statu quoJ^ The bur- 
den lies upon the plaintiff, as the person applying for the 
Injunction, of showing that his inconvenience exceeds that 
of the defendant. He must make out a case of a compara- 
tive inconvenience entitling him to the interference of 
the Court* So also in the case of perpetual Injunctions 
the consideration of the balance of convenience and incon- 
venience is not neglected by the Court. The principle is 
well settled that in granting or withholding an Injunction, 
the Courts exercise a judicial discretion and weigh the 
amount of substantial mischief done or threatened to the 
plaintiff, and compare it with that which the Injunction, if 
granted, would inflict upon the defondarit.^ 

(vi> and The original jurisdiction to decree Injunctions was based 

oSiw that Courts of Common Law could afford no 

must not bo remedy at all or at any rate a remedy that was imperfect 
or inadequate to the circumstances of the case.® It was a 

usual remedy . ; . . 

except in case ^ 

of broach of possss v. Soudaminey Dossee, 1. Li. man, J. , following Bacon v. Jones, 
trust. B., 16 Cal,. 252. 264—266 (1889), M,&Cr.,433. Kerr. In j.. 25, 26. 

Vkud post, ® Child V, Boufflas, 5 J>. M. & 

* Assur Butshotam V, llatanhai, G., 741. 

I. Xi. B., 13 Bom,, 66, 57 (1888', * The Shamnnyyer Jute Factory 

• Gomes v. Carters i Ind. Jur. Co, v. Bam UTarain Chaiterjee, 
N. S., 411, 412 (1866), per Phear, I. L.. H.. 14 Cal., 189, 200 (1880), 

J. i AnarUnath Bey y. Mackintosh, Wilson and Porter, j j, Bee 

6 B. Li. B„ 571, 673 (1871) ; iiwptof Kerr, In j., 42, 43, 

Khetiry y, Mahima Chandra Boy, * v. ante, p. 30 ; 8i>olUhg op, ciL^ 
6 B, Ii. K.. 254, 237(18f0),j:»«rNor- §4, 
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valid objection in all oases of applications for relief by 
Injunction that the party aggrieved had a full and adequate 
remedy at law. Where it did not appear that the remedy 
at law was inadequate, or that the party aggrieved was 
entitled to more speedy relief than that which could bo 
obtained by the ordinary process of a Court of Common 
liaw an Injunction was refused. But the remedy at law 
must have reached the necessities of the case. TJnloss 
such a legal remedy was shown, a Court of Equity might 
have lent its aid by Injunction notwithstanding the exist- 
ence of a nominal remedy at law.^ 

Thus for example an Injunction would not be granted 
where damages were an adequate remedy ; or where the 
applicant had such a remedy by motion to quash, or set 
aside, the writ or order complained of, or by application to 
revoke a void order ; or where an action at law was fully 
adequate and available ; or where the party had his remedy 
by attachment, certiori, appeal, marula^miSy or the like.^ 
In the same manner the Specific Relief Act provides that 
except in cases of breach of trust an Injunction cannot 
be granted when equally efficacious relief can certainly be 
obtained by any other usual mode of proceeding.® 

This provision is an enactment of the general principle 
that an Injunction, like specific performance, is an 
exceptional form of relief intended to supplement the 
defects of the usual mode of proceeding, and therefore 
applicable only where the ordinary remedy is either inade- 
quate or not available.* The exception relative to cases of 
breach of trust is grounded upon the fact that the benefi- 
ciary, being to the limit of his interest, the true owner of the 
property, has-^ right to restrain the trustee from dealing 
with it on his behalf, otherwise than as a prudent owner 
would deal with it.® ' 

» S polling 13* 16; High Noyna Misaer 'v. JRuplkuny I. JL.. 
Inj.T § 30. K., 9 Cal., 609, 611 (18S2). 

? # Beach, III j., §§ 20— 30. ^iGolloU’s Specific Belief Act, 354, 

* Act I of IS77, s. 66, cl. (i); • 294, 
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Perpetual §32. After the establishment of the legal right and of 
Injunctiona. violation, the plaintiff may claim a perpetual Injunction 
to prevent the recurrence of the wrong. An interlocutory 
Injunction is not decisive upon the merits of the case, 
but a perpetual Injunction being in effect a decree is con- 
clusive upon all parties in interest. The jurisdiction is 
founded on the equity of relieving a man from the neces- 
sity of bringing action after action for every violation of 
his right and of finally quieting the right, after a case 
has received such full decision as entitles the plaintiff to 
be protected against further trials of that right.^ 

The aforementioned principles apply equally to per- 
petual as well as to temporary Injunctions with the 
exceptions hereinafter stated. Whereas upon an applica- 
tion for a temporary Injunction, the plaintiff is required 
merely to show a clear primd, facie case : in order to 
obtain a grant of a perpetual Injunction, the legal right 
must have been esiahlished^ as w’^ell as the fact of its actual 
or threatened violation productive of serious damage. 
A permanent Injunction is only granted when (1) some 
established right has been invaded, and (2) when damage 
has accrued or must necessarily accrue from the act or 
omission complained of.^ There must have been (1) a 
material injury to a clear legal right; and (2) damages 
must not be a sufficient compensation.^ The conduct of 
the applicant and his agents must not have been such as to 
disentitle the applicant to relief,* and the principles relat- 
ing to delay and acquiescence’^ are equally applicable to 
the case of perpetual as to that of temporary Injunctions. 

* See Kerr, lnj.» 42 — 48 ; Imps- la Mudaliy 6 Mad. H- O. R., 112 

rial Gas Company v. Broadbent, 7 116 (1871), following Straight v. 

H. L»., 612 ; Lotondes v, Bettle, 33 Burn, L. R., 6 Ch. App., 163 ; see 
X. J.,Ch. 451. Act I of 1877, s. 64. 

* Kristna Ay y an v. Vencatachel- * Act I of 1877, s, 60, cl. (/) ; v, 

Afuda/i, 7 Mad. H. O. R., 00, 71 pp. 113— 115. 

(1872), » 76., cl. (A) ; V. pp, 116— 

* AkUandamnml\,S. Vmkatachel- 126. 
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Howev^ to justify the Court ia refusing to interfere 
there must be a stronger case of acquiescence than is 
aaffieient to be a bar upon the interlocutory application. 

She Court will not act upon light grounds against the 
legal rights of the parties^ There must be fraud or such 
acquiescence asv in the view of the Court, would make it a 
fraud in the applicant to insist upon his legal rights.^ 

The Court will consider the balance of convenience or 
inconvenience,* and will not grant a perpetual Injunction 
when equally efficacious relief can certainly be obtained 
by any other usual mode of proceeding, except in case of 
breach of trust and will lastly in general, before exercis- 
ing its jurisdiction, have regard not only to the dry strict 
rights of the plaintiff, but also to all the surrounding cir- 
cumstances of the case.* 

§ 33. In addition to the preventive jurisdiction there is M^datoi*y 
super-added the power of the Court to grant a mandatory 
Injunction, that is, an order compelling a defendant to 
restore things to the condition in which they were at the 
time when the plaintiff’s complaint was made. A manda- 
tory Injunction may be either temporary or perpetual,** and 
the principles regulating its grant are those which are appli- 
cable to preventive Injunctions, temporary or perpetual, 
as the case may be. As already observed the caution is 
required in the grant of all preventive relief. It has, 
however, been said that the exercise of the power to grant 
mandatory Injunctions must be attended with the great- 
est possible caution, and that, although every case must 
depend upon its own circumstances, the Court will not 

* Kerr, Inj., 43, 44 ; v. ante, petual injunctions. Act I of 1877, 

pp. 119, 12C. aa. 5d, p€t»Hm. 

• T, an^tf, p. 126. * v. ante, pp. 29, 30; Act I of 

• Act I of 1877, a. 56, cl. ({) ; v* 1877, s, 55 ; the Court may., order 

anf^, pp. 126, 127. that the operation of the injuiic* 

* Wood V. Suiflliffat 2 Sim. N. tion shall bo auspended until after 
S., See as to the general prin- a certain period : Smith v. Smith, 
ciples governing the grant of per- 20 Kq., 505 ; 1 Set., 199. 

W,. IH 9 
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interfere except in cages in which extreme, or at all even tsf 
very serious, damage Will ensne from its interference 
being withheld* The tendenc3% however, of modern 
decisions is towards a less sparing exercise of the juris- 
diction than prevailed formerly. ^ 

A mandatory Injunction may be issued in respect 
either of a breach of contract,® or of an obligation arising 
in tort. So If a person by new buildings obstructs ancient 
lights, an Injunction may be obtained against him, not 
only restraining him from going on with the buildings, 
but also ordering him to pull down so much of them as 
obstructs these lights.® A mandatory Injunction may be 
granted to restrain the publication of a libel, even though 
it may be shown not to be injurious to the coniplainant^s 
property.^ It has been held in England that in exercising 


* Hatanji JTori'nasji Hottlewalla, 

V. Ednlji Horinasji Hottlffwalhx, 
8 Born. H. C. R., 181, 188(1871), 
Z>er Sargent, JT. , citing Tssunberg v. 
East Tnfiia House Estate Comjyany^ 
3 I>. J. & S., 263; TJurell v. 

JPTitcharti^ Xj, R., 1 Oh. Apt)., 244. 

■ Kerr, Inj., 480 — 484 ; Mancftodl 
Janinadas v. Lallu HairlclaSy 10 
Bom. H. C. R., (1873). As to 

mandatory injunctions to carry 
oat oonsiderttblo public works, 
see Maniioipal Ooin^nissio'tzers of 
M (Kiras V. Hransoti, I, JLi. R., 
3 Mad., 201, 210 (1881). 

• Act I of 1877, s. .55, Illusti'a- 
tion (a) : and seeltatanji Hormasfi 
Eottlev^alla v. Edalji Homiasji 
EottlewallUt 8 Botn. H. C. R., 181 
(1871) ; Ranchoil nlumnadas v. Lalltt 
Haridasy 10 Bora. H. O. R., 95 
(1873) ; ^jramnadas S7iankarlal v. 
Atvnaratrh Harjir^an, I. L. R., 2 
Bom., 1.33 (1877) ; JVandkishor Ral- 
govan v. RJtaguhhax Eranvalahh,- 
das, I. B. R.. 8 Bora., 95 (18^3) ; 
EaUarhhai v« Raltimhhai.^ I. B. R., 
13 Bom., 674 (1889) ; Ofiatutshanh 


Nilkan t Hadkar^i AToroba Rafn^ 
c7iarKl7'a Rai, I. B. R., 18 Bom., 474 
(1894) ; ifenode Oootnaree JDossee v. 
Strudurtiiney JDossee, I. B. R. , 16 
Ctvl., 252 (1889) ; Bulu v. MaTiaru, 
I. B. R., 20 Bom., 788 (1895) ; Yaro 
V. A.‘»Ktufla7hf I. Xm, R., 19 All., 259 
(1897). 

Other torts. As to right of way, 
see 6*. I. jp. Railmuy Oiftnpany v. 
Howroji Restanji^ I. Xu. R., lO 
Bom., 3?)0 (1885) ; trespass, 
t^'i H. A. Emile, I. B. R., 13 All., 
98 (1890) ; Act I of 1877, s. 55, Illus-^ 
ti'ation {b) ; ouster by co-sliarer, 
S/i(jf,di V. An up Shig7i, I. B. R. , 
12 All., 436 (1889) ; landlord and 
tenant, RartKtnadJtuti v. ^amindar 
of Ramrtacl, 1. B- R., 16 Mad., 
407 ( 1893) . Breacli of confidential 
communication. Act 1 of 1877, 
s. 55, Illustrations (c), {f), (g) 
infringements of rights in letters, 
i6.. Illustration ( dJ ) ; copyright, 
tra<le-inark, ib. , Illustration (g)^ 
and so forth. 

♦ Act I of 1877, s. Illustration 
(e) ; os to the law prior to the Act> 



tte jurisdiction by M^ay of mandatory Injunction against 
acts in violation of contract, covenant or agreement, tlio 
Court looks to tbe express stipulation of the agreement, 
and is not, as in cases of trespass or nuisance, influenced 
by considerations as to the nature or extent of the damage, 
or the comparative convenience or inconvenience of grant- 
ing or withholding the Injunction ; for that a man who 
enters into an agreement is bound in equity to a true 
and iitenii performance of it, and cannot be suftered to 
depart from it at his pleasure, leaving the other j)arty to 
his remedy by damages at law.^ It seems, however, in 
this country that, subject to the provisions of section 57 
of the Specific Relief Act, the principles governing the 
grant of Injunctions are the same, whether the act sought 
to be restrained be a breach of contract or a tort.^ In both 
cases there must be no acquiescence and damages must 
not he a sufficient remedy,^ and the restoration of things 
to their former condition must be the only relief which 
will meet the requirements of the case. 

Prompt action is essential if a mandatory Injunction 
is the desired remedy^ Where a plaintiff has not 
brought his suit or applied for an Injunction at the 
earliest opportunity, but has waited till the act complain- 
ed of by him lias been completed, and then asks for a 
mandatory Injunction, such an Injunction will not in 
general be granted.^ The Court will seldom interfere to 
pull down a building which has been erected without 
complaint f and unless very serious damage would othei’- 

Shepherd V. I'rmteetnif the Port ^ Ohanasham Nilkant Nadkarni 
< 1 / Bombay, I. Ij. K., 1 nom., 132, v. Moroha Bamchandra Pat, I. Ij, 
477 (1870). R., 18 Bom., 492(1894); Kerr, Iiij., 

* Kcriv Inj., 480, 481, 50,51. 

* See Act I of 1877, ss. 12, 54. * Benode Coomaree Dosme v, 

* lUinchod Jamnadutf v. LalUi Soudaminey Doseee, I. Tj* R., 1G 
Baridas, 10 Bom. H. O, R., 95 Cal., 252 (1889). 

(ISTi) ; Kerr, Inj., 49 ; • Benode Coomaree Voseee v, 

Balgoranx^ Bhagubhai Pranralah- Soudaminey Voesee, I. I* R.« 10 
iidas, 1. B. R.. 8 Bom., 95 (1883). Cal., 260 (1880). 
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restjlt will not order a building already Bnisbed to be 
pulled down though the Court wUl have regard to the 
character of the building sought to be removed and 
there is no rule which prevents the Court from giving 
relief where the injury sought to be restrained has been 
completed before the commeheement of the action.® 
liVhero the defendants thought fit to carry up a wall 
since the decree of the liower Court, notwithstanding an 
appeal to the High Court, a mandatory Injunction was 
issued directing them to remove it.* 

Mere^notice not to continue to obstruot plaintijBTs rights, 
is not, when not followed by legal proceedings, a suffi- 
ciently special circumstance for granting a mandatory 
Injunction.® The fact that the plaintiff has given notice 
of objection to what is threatened before it has been car- 
ried out, does not make the Injunction a thing of course.® 
On the other hand, if the act complained of is continued 
or carried bn after notice that it is objected to and the 
injury is of a serious nature, the jurisdiction will be 
exercised more freely than in cases where complaint is 
not made until after it is completed-’’^ The Court will 
take into consideration the comparative convenience and 
inconvenience which the granting or withholding the 
injunction would cause to the parties.® But if the 
plaintiff has sustained an injury which can be effectually 
remedied in only one way, it is in general no ground 
for depriving the plaintiff of relief that the defendant 
will suffer more by the issue of an Injunction than 
the plaintiff, if his claim could bo reduced to money, 

• Oort ▼. Olaric, lOW. R. (Sng.), Soutiaminev T* X*, R,, 16 

569. See Sparling v- Oiarson, 17 Cal-, 252 (1889) j but see •/'aan7»a<'/a« 
iV. R. 518. Shankarlai x. Atmaratn Marijivan^ 

• Baneter v. Bower ^ 4^ L. JT.. Ch„ I. tu R., 2 Bom., 137, 139 (1877). 

625. • The Sfianinngger Jute Tact&ry 

• Kerr, Inj-, 60. Company x, Bah\ J^farain Chatter^ 

^ KddUtrhhal v. JRahi^nhhai^ 1. Jee^ l^ ti, R., 14 Gal., 189^ 200 (X686)« 

» Kerr, Inj., 49, 60. 

^ ^enotle Coomaree xBoseee v. • 49. 
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tvouM suffer by being awarded merely a money-corn pensa- ’ 
tiom* It upon the defendant to show and prove the 
defence that the right has been lost by reason of acquies- 
ctooe or delay.* 

A mandatory, like any other. Injunction should be en- 
forced by execution of the decree in which it was given. 

A suit will not lie for damages for non-compliance with 
the Injunction.® 

§34. Where a suit is brought to obtain an Injunction Belief which 
and the facts disclosed are such that the plaintiff i&ontitled 

I*/* 1 "i*/* 8» suit/ for 

to some relief, that relief will be one of three ascertained injunc- 
forms, namely : (1) an Injunction ; (2) damages ; (3) a 
combination of an Injunction with damages. The Court 
cannot compel a plaintiff who is entitled to its aid by 
Injunction or damages to accept some other form of relief 
than those abovemen tioned. 

If upon a consideration of all the facts and of the <i) Aiilnjuao- 
principles regulating the grant of preventive relief an 
Injunction is the appropriate remedy, the Court will issue 
an Injunction temporary or perpetual aptly formed to 
meet the requirements of the particular case. The grant- 
ing of preventive relief is entirely within the discretion of 
the Court.^ The principles upon which the Court exer- 
cises this discretion have been dealt with in the preceding 
pages.® 

If the Court bo of opinion that looking to these (u) Damages, 
principles the case is not one for which an Injuncfcion 
is a fitting remedy, it has a discretion to grant damages 
in lieu of an Injunction.® The grounds upon which this 
discretion to grant damages in lieu of an Injunction 

^ JamnadoB SJutnkarlal v. At- R.. 13 All., 98 (1890). 
inaram 1. li. R., 2Bom., ♦ Act I of 1877, s. 52. 

133,139(1877). • v. pp. 98— 132. 

* If dndHahor Balgovan v. Bha- * Lawi Mortgage Batdc. of Inrlia 

gubMii JPranvcdabhd€is, L li. R., v, Ahmedbhoy, I. L, R., S Boin., 

8 Boitt., 98 (1883). 70 (1883). 

• w IT A. ir.inAhl*t T, T.. 
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ftbould be exorcised have been the subject of discuBSioti 
in several reported Indian cases. ponneriy the Courts 
©f Chancery had no inherent power to ascertain the 
amount of danmges sustained by reason of tortious acts 
unattended with proJBts to the wrong-doer. The juris'- 
diction to give and assess damages in respect of such 
acts was fii-st conferred on the Court of Chancery^ by X*ord 
Cairns’ Act, 21 and 22 Viet., c. 27, 

By that Act the Court of Cliancery was empowered, if it 
thought fit, to award damages instead of granting air 
Injunction in cases tailing within its jitrisciiGtion, and since 
that Act it has had to exercise the same discretfonai’y power 
when the question has arisen whether ciamages or preven- 
tive relief should be granted. The particular effect of that 
Act does not appear to have received much consideration 
until the case of Aynsley v. The full discussion 

it then received makes it unnecessary to refer to earlier 
authorities. The Master of the Tlolls in that case, after dis- 
cussing the earlier decisions, which doubtless reveal a great 
variety of opmions, expresses his own view to be * that 
whenever an action can be maintained at law and really sub— 
staiLitial damages, or perhaps I should say considerable 
damagesjcan be recovered at law, there the Injunction ought 
to follow in equity; generally,, not universally.’' He then 
refers to Xiord Cairns’ Act, and points out that the Act 
* gives a new power to the Court purely discretionary to 
substitute damages’ in cases in wliieb ‘ before the passing 
©f the Act this Court would have granted an Injunction/ 
expressing an opinion that it is ^ a reasonable discretion^ 
and must depend upon the special circumstances of each 
case whether it ought to be exercised / and as an illustra— 


» ICerr, ; Joyce, Inj-, 5Q3 

—696. 

» 18Bq., 64e at pp. 553, 654 & 556. 
• ** This diBCretion must be a 
Jiadicial discretion, exercised ac- 
eov<lUi^ to something likd a settled 


rule,, and in sueb a way as to pre- 
vent the defendant doing a wi*ong. 
fill act and thinking ho could 
damages for it,** Sir C4. Jessel, 
M, It., in tSmUh v. Xj, R,, 

20 Kq., 606. 
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tion of its application he refers \^ith approval to Curriers' 
Company v. Corbett^ as showing that the Court will take 
into consideration the fact of the injury to the plaintiflp 
being of a slight nature (althongh sujfficiont to sustain an 
injunction) as contrasted with the serious damage to the 
defendant. The subsequent decisions by the Master of 
the Rolls, AS'mz'e/i V. 4 S'm 277 i® and Krehl v. JBu'rrell^ afford 
further illustrations of the principle on which the discre- 
tion vested in the Court of Equity of awarding damages 
in lieu of an injunction should be exercised. In Holland 
V. Worley Mr. Justice Pearson, after referring to the 
above decisions by Sir Q. Jessel, laid down the rule, 
which he said he thought would be in accordance with 
the view of the Master of the Rolls, that in those cases 
(of infringement of easements) where the injury would not 
be so serious, where the property might still remain the 
plaintiff’s and be as substantially useful to him as it was 
before, the Court may, if it thinks fit, exercise the dis- 
cretion given it by the Act.” ® 

In the case last cited it was, however, said® that the 
question, whether damages are a sufficient compensation 
does not present itself to the Courts of this country in pre- 
cisely the same manner and form as it does to a Court of 
Equity in England. This latter Court in awarding dam- 
ages under Xiord Cairns’ Act exercises a discretionary 
power in departing from the specific relief which it had 
hitherto exclusively afforded, and could scarcely be 
expected to take so broad a view of the subject as the 
Courts of this country whose duty it is under the Specific 
Relief Act not to grant an Injunction where damages 
afford adequate compensation. 


^ 2 I>r. & Sm., 355. hhay Ooicastji JTmrigar v. T^ishoa.^ 

» 20 KqL., 6Q0 at p. 605. I. L. R., 1.3 Bom., 252 (1888), at 

• 7 #bL. r>iv,, 551 at p. 554. pp. 200, 261. Xlio passia^ce has beein 

26 Oh. I>iv., at p. 587. sligfiitly abridged in the text. 

* JPer Sargent, O. J., in JOhunJi- • At p. 261. 



** 3?he power of the Gotirts of Iniiia to graot a per^- 
^tnai injunction is determined by tbe Specific BoUef A<^^ 
I of 1877, section 54.^ It is to be remarked that this 
limitation of the power of granting an Injunction is identi- 
cal with the conditions np6n which the Court of Equity in 
England has always asserted the jarisdiction of granting 
preventive relief in cases of this nature. In 
OeneraX v. iVi'cAoZ,* Eord Eldon says * that the foundation 
of the jurisdiction appears to be that injury to property 
which renders it in a material degree unsuitable for the 
purposes to which it is now applied, or lessens considerably 
the enjoyment which the owner now has of it. The Court 
considers that injury of this nature does not admit of 
being measured and redressed by damages.’ In Straight 
V. Eord Justice Cififiard says : ‘I take the course 

of this Court to be, that when there is a material injury to 
that which is a clear legal right, and it appears that dam- 
ages, from the nature of the case, would not be a complete 
compensation, the Court will interfere by Injunction.^ 

“ ISTow, it is to be observed that the Specific Helief Act 
whilst laying down the general principles upon which 
such relief may be granted, still leaves it entirely in the 
discretion of the Court whether the Court will give relief 
by Injunction or damages, and in so doing, has placed the 
Court very much in the same position as the Court of 
Chancery found itself after the passing of Eord Cairns’ 
and Mr. Rolfs Acts, which enabled ^hat Court to award 

*■ **Wbioh' provides that tbe wbose statement of the law was 
Court nmy iprant suoh an injunc* adopted by Hiord £[atheriy in 
tion when the defendant invades v. Mart Oo., ILi. R., 2 Kq.* 

or threatens to in vade the plain- 238 ; oited in Zranct MortgagB 
tiiFs to, or enjoyment of, pro- v. A.hAnMdbH<yy JEtabbibhoy A 

perty I ahd where the invasion is Kegowratn BantnanawAy X. ILi. |l., 
such that pecuniary oompensation a Bom- at p. 6t <1883). 
would not afford «kdequate relief.** • 5 Ob. App., 168 at p- 167. 

• 16 Ves. Jun., 342. And see ^ 

: jracips&n yr* ctf 9 v. X. 3^., 13 Boin^, 2^ 

fl888l. at on. 2SflL 2RO. 



the plaihtifP compensation in lieu of, or in conjunction 
^ith, preYentive relief. Sir 6. Jessel discusses the effect 
pf the former Act upon the practice of the Court in 
Aynaley y. Glover.^ He says : ‘It will deserve the most 
serious consideration hereafter as to what class or classes 
of ^es this enactment is to be held to apply. Although 
in terms so wide and so long, it never could have been 
meant, and I do not suppose it will ever be held to 
mean, that in all cases, the Court, of its own will and 
pleasure or at its own mere caprice, will substitute 
damages for Injunction. I am not now going, and I 
do not suppose any Judge will ever do so, to lay 
down a rule which, so to say, will tie the hands of the 
Court. The discretion being a reasonable one should, I 
think, be reasonably exercised, and it must depend upon 
the special circumstances of each case whether it ought to 
be exercised. The power has been conferred, no doubt 
usefully, to avoid the oppression which is sometimes prac- 
tised in these suits by a plaintiff who is enabled — I do not 
like to use the word ‘ extort ’ — to obtain a very large sum 
of money from a defendant merely because a plaintiff has 
a legal right to an Injunction ; I think the enactment was 
meant in some sense or another to prevent that course 
being successfully adopted. There may be some other 
special cases to which the Act may be safely applied, and 
I do not intend to lay down any rule upon the subject.* 

“ No doubt tl:^p jurisdiction of the Court of Chancery 
in question of relief by Injunction, &o., as stated by Lord 
Hldon in Attorney-General v, Nichol^ and explained by 
V. C. Wood in Dent v. Auction Mart Co.,* and by Sir 
G. Jessel in Aynsley v. Glover,^ is treated as existing where 
substantial damages would be given by a Court of law.® 

* iu B.. 18 ISq., 544. * L, B., 2Eq., 238. 

^ lAmd Mortgage Bank v« * L, 18 BSq., 5i4. 

m«^bhoyt 1* li- Rm 8 Bom. at pp. • See Nandkishor Balgovan v. 
70, 71 (1^), i>«r Salient, C. J. Bhctgubhai Pranvalabhdas, I. L. 

• 16 Vea., 342. B., 8 Bom. (1883), at p. 97. “ An 
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But the Courts of this country have the jurisdiction 
both of a Court of Liaw and Equity, and in the exercise of 
the discretion will regard the ‘ materiality * of the injury 
in the sense in which that expression was used by Sir 
G. Jessel in v. and which, as pointed out 

by Fry, J., in Natiortal J^i*ovincial jPlate InsuiiHince CJoyn-^ 
'party v. JPrudential Xnsurance Company^ means soine^ 
thing more than is sufficient to give the Court juris- 
diction to grant an Injunction and may depend on all 
the circumstances of the case/’® Acquiescence is one 
of those circumstances, and its existence may induce 
the Court to give damages instead of an Injunc- 
tion,^ or may preclude the recovery of even nominal 
damages.® 

Section 54, clauses (5), (c) and (tf) of the Specific 
Relief Act, states (subject to the discretion of the Court 
as provided by section 52) the cases in which a perpetual 
Injunction may be granted where the defendant invades 
or threatens to invade the enjoyment of property. In 
these provisions the Courts will do well to be 
guided by the decisions of the Court of Chancery in Eng- 
land which, it cannot be doubted, are the source from 


injunction can be granted wher- 
ever substantial damages could bo 
awarded under the Knglish law, ** 
‘PBT W'est, JT. ; and in A.yivslity v. 
Olov>^9r at p. 555, dessel, M. R., 
points out tbat the word * substan- 
tial’ is not used in the sense of 
* enormous.’ If the injury com- 
plained of is of a material nature, 
the Court will grant an injunc- 
tion : Holyoake v. ShreivsbuTy anti 
Birminyhant Hallway Co., 5 Railw. 
Oas., 421 ; KreHl yr, Bnirroll, 7 Ob. 
I>.. 651 ; 11 Ch. I>., 146 ; Hollana 
V. Wotrley^ 26 Ch. !>., 678 ; Careen- 
wood. V. Hom»»yy 33 Ch. I>,, 471 ; 
otherwiso where a money-payment 
is an adequate cousidet*ation : 


Allen V. Ayres t W. N"., 1884, 242 ; 
Holland v, Worley^ Bup]*a. 

» L.. R., 20 Eq., 500. 

» 6 Oh. r>., 768. 

* Ohanasharn Nllkant Hadkarni 
V, Jtforoba Rahichandra Hai, I. Ij. 
R., 18 Bom. at p. 484 (1894) ; so 
an injunction has been refused, 
though at the same time it was 
held that the plaintiff was entitled 
to substantial damages ; HhuT^i- 
bhoy Oowasji Umrigar v. Lisboa, 
I. B. R., 13 Bora., 2.52, 264 (1888). 

♦ RancHod Jamnadas v, Zaltu 
Hwrldas, 10 Bom. H. C. R.,. 9^, 
97 (1873) ; Sayers v. Collyer, 28 OR. 
I>., 103. 

» Kelsey v. JOoeUi, 52 Ij. J., Cb. , 34. 
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•which the above provisions have been drawn.' And the 
same j^en era! principles apply to the granting of a tempo- 
rary as to a perpetual Injunction.® But in following these 
provisions the terms of the Indian Acts and Codes and 
the constitution of the Indian Courts must not be over- 
looked. Moreover as pointed out by West, J.,® it is not 
easy to reconcile all the IGnglish cases on the question of 
Injunction as opposed to damages : the question is one of 
degree, and the whole of the circumstances arc seldom 
or never stated. 

The Court has under that section jurisdiction to grant 
an Injunction in those cases where pecuniary compensa- 
tion would not afford adequate relief The expression 
adequate relief ” is not defined, but it is probably used 
in the sense in which fCindorsley, V. C., used it in Wood 
V. Sutcliffe^ as meaning ‘‘ such a compensation as would, 
though not in specie, in effect place the plaintiffs in the 
same position in which they stood before.’’ It does not, 
however, follow that in such cases a plaintiff is entitled 
as of right to an Injunction. Under the Specific Relief 
Act the Courts are given a discretion to grant or withhold 
an Injunction, as in Elngland they have a disci’etionary 
power to award damages in lieu of an Injunction. In 
this view of the law, the Court has to consider in each 
case not merely whether the j>laintiff’s legal right has been 
infringed, or even materially infringed, but also whether 
under all the circumstances of the case he ought to be 
granted an Injunction as the proper and appropriate 
remedy for such infringement.^ It must appear from the 


^ JLaml Mortgage Banh of India 
V. Ahmedhfioy Habblbhoy <f? Ke- 
eotoram Jtamanandt I. L. R., 8 
Bom. at p. 67 (1883), per Sargent, 
C, jr. 

^ fi%i8»erwanji Mertnanji Bamlay 
V. Gordon, I. B. B., 6 Bom., 266, 
279 (1881), V. ante, p. 9. 


* NandUishor v. Bhaguhhai, I. 
K., 8 Bom. at pp. 97. 98 (1883). 

21 L. J., Ch. at p. 255. 

• Ghanasham NUkant JS'adkarni 
V. Mf>Toha Itanichandra Bui, I. B. 
R., 18 Bom. (1894), at p. 488, 

Far ran, J. 



140 


IKJOXPTlQiTS C» JISN«B 


pironiiistiances^^^^^m evidence in each ease that fche inferfer- 
enoe or obstruction com plained of is not a trivial but a 
substantial injury whicb is not capable of being fully 
estimated in pecuniary damages as respects the future as 
well as the past. ^ 

Even if it be difficult to suppose that pecuniary damages 
would not afford adequate relief, it should be shown that 
there is some standard for ascertaining tbem^* If there be 
no such standard and the Case is otherwise a proper one, 
an Injunction will issue.® Eut it is not sufficient to pre- 
vent the granting of damages that the enquiry is one of 
difficulty and the result must to a great extent be matter 
of opinion^ provided that there are data upon which expe- 
rienced persons may form an estimate.^ Section 54, sub- 
section (6) of the Specific B^elief Act, has application to 
such oases as are referred to in the Illustrations (A) and C*)® 
to the section where there is no possible standard with 
reference to which the contemplated injury can be com- 
pensated rather than, for example, to a case of injury to 
property like a bouse occupied by its owner in danger of 
being deprived of its ancient light.® As pointed out in the 
case last cited, the threatened disclosure of a confidential 
communication is an illustration of the class of cases 
referred to in section 54, clause (?>). 


• JPonnusawmi Tevaur v. The 
Collector oj^ JMtad,-u,Taf 5 Mad. M. 
C. R., 6, 24 (1^0). and see at p. 25» 
wbore it is said, further the injury 
is one of a constantly recurring 
kind and from the very nature of 
the easement (of water) it would 
be impracticahle to estimate an 

■ adequate compensation in pecuni- 
ary damaigpos as a proper sub- 
stitute for the relief by injunc- 
tion.*^ 

• The Land Mortgage Bank of 
India V. dhtnedbhoy Mabibbhog^ 
X. Lk R., 8 Bom. at p. 48. 

• Act I of 1877, s. 54, ob (*)- 


^ The Land Mortgage Bank of 
India v. Ahjnedbhoy HabiJhbhoy^ 
supra, at p. 72. 

• And sdh Ranianadhan v. JSa^ 
mindar of Baninad, I. I*. R., 
16 Mad., 407, 409 (1893). 

* Chanashafn Nilhant UTadkarni 
V. Moroba Mamchandra Bai^ I. Xj. 
R., 18 Bom. (1894), at p. 489, per 
Ifarran, J. So the Court has di- 
rected an inquiry to ascertain the ' 
damage where the nuisance was. 
an obstruction of the plainti^a 
ligfht: The Land Mortgage 

of India V. Ahmedbhoy McddhbHoy^ 
I. R., 8 Bom. (1883), at p. 7!^ 
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observed the deteriuinution of the question 
whether relief by Injunction or by damages shall be grant- 
ed depends upon the circumstances of each case. Souie 
examples however of the application of these principles are 
here given. Thus it was held that the re-erection of his 
house by the defendant, notwithstanding notice from the 
plaintiff, so as to darken some of the principal rooms of the 
plaintiflPs house, making them unfit for occupation during 
the day without artificial light, was an injury which could 
not be adequately redressed b}’- an award of damages.^ So 
also any act by which the control of light and air are taken 
out of the hands of the person entitled to them, or by which 
the access ol light and air to the window of a dwelling- 
house is interfered with, is jt?Wmd facie an injury of a serious 
character. When a defendant, therefore, without leave or 
license, took possession of the plaiutifT s window as com- 
pletely as if he had blocked it up altogether, it was held that 
the injury was not reparable by damages.^ 

But when the plaintiff has no other than a pecuniary 
interest in the premises and would always have been satis- 
fied with a liberal solatium for its violated rights, damages 
may properly be substituted for an Injunction.® 

An obstruction to a right of way has been held to be a 
real and substantial inconvenience entitling to an Injunc- 
tion.* A forced joint occupation of an undivided dwelling- 
house of a Hindu family by an intruder, even though he 
be an owner, against the will of the resident Hindu co- 
parcener, is an injury for which pecuniary damages would 

> Jamnadagt v. Atmaramydsc,^ 1. Xi. R., 16 Cal., 252 (1889); Naaar- 
I. U R., 2 Bom., 133 (1877) ; but hhai v, Munshi, 1. Ju. R., 16 Bom., 
tbo remedy depends upon the facts 533(1891). 

proved ; Ran<?Aad V. 10 Bom. ^ NfaruikUhor v, Bhagubhai^ I, 

H. O. R., 93 (1873) ; Dhunjibhoy U R., 8 Bom., 95 (1883). 

€!ov>asii Umtlgur v. Lisboa^ I. t». • The Land Mortgctge Bank of 

R., 13 Boto., 252 (1888) ; The Land India v* Ahmedbhoy Hahhibhoy^ 
Mortgage Bank v. Ahniedbhoy^ I. I. Ii. R., 8 Bom. at p. 91 (1883). 

U R., 8 Bom., 71, 72; Benode Coo" ^ Mailtray v. Ntnoroji 

tanji,!^ U R., 10 Bom., 390 (1885f 
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not be compensation.*^ If the Court sees that the damage 
caused to the plaintiff by the act complained of is iiusub- 
stantial and trifling, it will hesitate upon imposing any 
obstacle in the way of a company, such as a Railway 
Company, serving the interests of the general public.^ 
Where certain persons sued for an Injunction and for a 
declaratory decree as to their title to free access with their 
patrons to certain sacred shrines and to receive presents 
from their patrons unfettered by certain rules which had 
denied this title, it was held that they were entitled to such 
a decree as also to further relief by way of permanent 
Injunction, as the defendants had threatened to invade their 
enjoyment of property, and the invasion was such that 
pecuniary compensation would not afford adequate relief.® 
In a suit for a mandatory Injunction to remove a wall, 
it was said that if the plaintiff* had quietly acquiesced in 
the building of it and had only objected on its completion, 
the Court should award him damages only.^ 

In the case of obligations arising from contract the Court 
will be guided by the rules and provisions contained in 
Chapter II of the Specific Relief Act relating to specific per- 
formance ; and will, if the case be otherwise proper, grant 
an Injunction where it would decree specific performance.® 
It follows therefore that an Injunction cannot bo granted 
to prevent the breach of a contract, the performance of 
which would not bo specifically enforced.® And as a 
contract which is one for the non-pe;jL'formance of which 
compensation in money is an adequate relief .cannot be 
specifically enforced,'^ so an Injunction will not be granted 

• AnanttuUh Dny v. Mackintosh^ HariUaSy 10 lioui. M. O. It., 95, 97 

6 li. L. R., 671, 573 (1871). (1873). 

• Q, Z. jP, Mailtcay v. Notoroji • Act I of 1877, s. 54. As to tho 

1. L. R., 10 Rom., 390, 394 oases in which it will decree 

<1885). specific perf ormance v.»6., «s. 12-3(1. 

• JKalidas J’i'OTafn v. Oor Parja- • 77?., s. 5(i, cl. (y). 

ram PTirJiy I. R. R., 16 Rom., 309 ^ Z6., s. 21, cl, (a) ; see IMtk^tra- 

JC1890). tions to that clause ; Nelson^ . 

^ Manchod n/amnada^ v. Zrallu p, 163. 
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to prevent its breach.^ When a contract comprises both 
an affirmative and a negative agreement, though the Court 
may bo unable to compel specific performance of the first,, 
it may yet grant an Injunction to perform the latter 
agreement.^ And so when the defendant in England 
agreed with a Railway Company to serve the latter exclu- 
sively for four years in India and having come to India at 
the expense of the Coinjmny and served it for two years^ 
left its service for that of another employer, it was held 
that the plaintiff company were entitled to an inteidocntory 
Injunction restraining the defendant from serving others, 
in that pecuniary damages would not adequately coinpen- 
sate the company for the defendant’s breach of contract.^ 
A person may contract himself out of the remedy by 
Injunction as where he has agreed that the remedy in re- 
spect of the breach of an agreement shall be in damages ; 
in which case the Court will not grant an Iiij unction.^ 
JPrima facie any purel3'' mercantile contract is one admit- 
ting of compensation in money Rut of course it may 
be shown that under the particular circumstances the case 
is otherwise. 

If money-compensation is the proper form of relief, it 
should obviously bo compensation measured by the right 
infringed. It is only in respect of this that the plaintiff is 
competent to sue, and sueing on a limite<l ground a plain- 
tiff cannot be entitled to compensation on one greatly 
more extensive.^ ^ In order that damages should be an 
adequate substitute for an Injunction, they must cover the 
whole area which would have been covered by the Injunc- 


» Act I of 1877, a. 56, el. (/), 

• Ih,, s. 57. 

• 3{ad.ri3k8 Railway Company v. 
Mast, I. L. R., 14 Mad.. 18 (1890) ; 
and see CalHanJi JECaryivan v. Ifarsi 

I. L. H., 18 Bora., 702, 711 
(1894) ; i6., I. I.. B., 19 Bora., 764 
U895). 


^ Mwncherji RurtXoot^i Mehta v. 
IToor Mahomedbhoy %1‘arrybho^ 
JPiTbhoy, I. Xm. B., 17 Bom., 711 
(1893). 

• Haji AhtZ-ul A.llaTa1chi v, Haji 
Abdul Bacha, 1. Lt. B., 6 Bom., 6, 7 
(1881). 

• The Land Morltfoge j c ojT 
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tion ; aad must comprise us well the damages for wrongs 
ful acts continued up to the M those 

which had taken place before the issue of the writ, f Xf 
the wrongful act has come to an end before the trial, 
the Court has jurisdiotidn nevertheless to assess the 
whole of the damages acorued.® When an action is 
brought for an luj unction in respect of a threatened 
injury and no actual wrong has been committed by the 
defendant, the Court has no jurisdiction to give damages 
in suhstitution for such Injunction.® 

(а) If tho If the Court be of opinion that a plaintiff is entitled to 

relief, but that damages and not an Injunction is the 
appropriate remedy, it must award damages, or order an 
giv9n; enquiry as to damages. It- cannot dismiss the plaintiff’s 

suit. In England, formerly, if a bill in Equity were 
dismissed, the plaintiff would have had his suit at law for 
damages. In this country, however, a new suit would not 
lie, and consequently when the plaintiff is held entitled to 
a remedy, the appropriate remedy should be awarded.^ 
It is no objection to the grant of damages that they have 
not been specifically prayed for ; they may be bad under 
the prayer for general relief.® Nor is the right to 
damages lost because performance has been obtained from 
the defendant before the suit comes to a hearing.® 

(б) Assess^ The parties either in the Original or Appellate'^ Court 
Sfciu\iv agree as to the amount which shall be payable as 
damage. damages. Thus a sum may before judgment be agreed 

upon as satisfying the claim to which the plaintiff is 

India v, Ahtnedbhoy Habhibhay^ * CtoWon v. TFyW, 32 Beav., 266 ; 
I. L. R., 8 Bom.r 36, 93 (1883). BHU 3 Ch. App., 441 j 

* f\Ux V. Hobson, 14 Cli. !>., 543, StarUey v. Shrewsbury, 19 JBq., 

666,557. 616. 

• ® Cory v. Thanx^ Iron, dte»^ 

* J}r«v/u9 y, Peruvian Ouano Company, 11 W. It. (Rng.), 

Compafip, li. R., 43 Oh. D., 316. 689. 

♦ CalUanli BarjivOn v. Narsi t Benode Coomaree Hossm v. 

Tricum, 1. Xu R., 19 Bom., 764. Soudaminey ttosgee, 1, tu* H., la 
770 (1895). ^ 
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entitlefl to as damages, it being left to the decision of 
the Court to deal with the question as to whether an 
Injunction should or should not be granted under the 
circumstances of the case or a similar agreement may be 
entered into, leaving it to the decision of the (Joiirt whether 
the plaintiff be entitled to any relief whether by Injunc- 
tion or damages. If there be no agreement as to the 
amount of damages, the Court may itself award damages 
to the plaintiff, or order an enquiry as to damages.^ An 
enquiry as to the damages will not, as leading to greater 
expense, be directed, where there is no difficulty in assess- 
ing damages, but the Judge will himself assess them at 
the trial.^ Where an enquiry as to damages would have 
been costly and in any case a decree for damages against 
the defendant would not have been of much value, the 
Court, under the particular circumstances of the case, 
awarded nominal damagQS only.^ Where no issue as to 
damages is framed or tried by the lower Court, the Appel- 
late Court may refer the case hack to the first Court 
for the trial of an issue as to damages under section 566 
of the Civil Procedure (hde or may itself determine 
the same.® 

Damages may be combined with a limited Injunction. (iU)Oom>)iua 
Though this form of relief, which is expressly provided for 
by Lord Cairns’ Act, is not mentioned by the Specific 
Relief Act, it may yet be awarded where the circum- 
stances of the case so require.’ So where in a suit in 
respect of a nuisance the Original Court had granted such 


« //>., 264. 

9 Callianji Harjimn v. Narsi 
THcum, I. Ii. K., 19 Bom. at p. 
770(1895). 

• Kerr, Inj., 41. 

♦ (iallianji Harjivm v. Narsi 
Trietirn, I. L, R., 19 Bom., 764, 
770(1895). 

* Benod^ Coomares Doss^^ v, 

W, IR 


Soiiflaminey Do$8Mt I. L. R., 16 
Cal. at pp. 262, 204 (1889). 

• Callianji Harjimn v. Narfti 
Tricunif I. L. R., 19 Bom. at p. 770 
(1895) ; gee Civ. Pr. Code, s. 566. 

» The Land Mortgage Bank of 
India v. Ahmedhhoy Hahibhoy and 
Kesowrani Bamanandj 1. L. R., 
8 Bom. at pp. 77, 91 (1883)* 

10 
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Ii>jnncfcion the cruder was upheld by the Appellate 
Oourty which observed as follows : — Xu the present case 
damages have been combined with a limited injitncfcioir. 
This particular combination of relief is not expressly pro- 
vided for in the Specific Relief Act. But by section 52 of 
the Act, ‘ preventive relief is granted at the discretion of 
the Court.’ By section 54 ^ an injunction may be granted 
to prevent a multiplicity of judicial proceedings,’ which 
embraces as well repeated suits by tlie same plaintiffs as a 
series by different plaintiffs. Oil the other band, section 
56 says an injunction cannot be granted ^ when equally 
eflficacious relief can certainly be obtained by any other 
usual mode of proceeding.’ A mere award of damages 
in this ease would not prevent future claims for future 
injuries. Preventive relief maj^, therefore, properly be 
given ; but being given to a certain extent, it appears 
that for the residual injury which, as the learned Judge 
below has found, is really small, damages will afford un 
efficacious relief — etjually efficacious as relief, though not 
so efficacious in delivering over the defendants to the 
tender mercies of the plaintiff’s company. The judgment 
of Bramwell, B., in the Stockport Waterioorks Company v. 
I^ottei\^ shows that it is an important ingredient in the 
wrong occasioned by carrying on an offensive business, if 
aH possible remedial measures are not adopted. We think 
this Court may prescribe such measures as the condition of 
Continuing a business, and give damages for the inevitable 
injury where these will suffice, though Rolfs Act and 
Xiord Cairns’ Act are not in force here. At any rate, 
the defendants, who are the persons to be aflected by the 
injunction, may, if they dislike the combined remedy, 
avoid it by submitting to an injunction which will appa- 
rently close their factory. If the defendants s^ubmit, the 
plaintiffs’ company cannot complain that in additicftii to 


‘ 3"H[. 326 ; 31 X. J. 16. 
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damages it obtains a farther discretional relief, leaving it 
to the necessity of furtlier litigation only shonld a reason- 
able we of their premises he exceeded in fntiire by the 
defendants- The modified conditional injunction framed 
by the leai’iied Jiidge below is calculated in its intention 
to provide the requisite remedy in this case by reducing 
the annoyance caused by the working of the mill to such 
a moderate and perhaps irreducible minimum as will be 
fairly compensated by damages for the premises occupied 
by the jdaintifFs* company affected by it. It will only be 
necessary to mould the wording so as distinctly to provide 
against any increase of smoko, cotton, fluff, or noise of 
machinery beyond what> subsisted at the date of the decree 
(see (jroltlsmiil v. l\ini\hrid<je Wells Imytroveyneut Ooni- 
niissioriersy,^ and to add that the injunction does not free 
the defendants from any nect^ssity they may bo under of 
working alwa 3 \s so as to cause the least annoyance reason- 
ably possible to the occupants of the premises with respect 
to which the decree is made. It may be that inventions will 
be made by which the now inevitable annoyance may be 
easily diminished ; and should a right then arise for the 
neighbours to a working of the mill so as to be loss offen- 
sive, they ought not to bo precluded from that right by an 
injunction intended for their benefit.^ 

§35. The C/Ourt ma^^ refuse relief, or give relief either by 
Injunction, or damages, or by a combination of both, but 
it cannot compel a* plaintiff, who is entitled to its aid, to 
accept some other form of relief. Bo in the undermen- 
tioned case® the plaintiff complained that the defendants 

* Hi, 3Et., 1 Ob., 340 ; S. C., 35 1 j. upon the fact that there i« no 

J.j Ch., 382. proper compensation in damai^es, 

• jLand Mortgage Bank of the latter will not be granted in 
India v, A.hmedhhoy Mahihhoy and addition to the injunction: Eardley 
Kesesoram Banianand, I. L. H., v. tlrannille, 24 W. K, (Kiig.), 
8 Bom-, at' pp. 91— 03 (1883); it has 528. 

however also been held that, if * Kadarhhai v. Bahitnhhai^ I- 
the title to an injunction depends JL. R., 13 Horn., 674 (1889). 
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intended to bnild so as to obstruct the passage of light and 
air through an ancient window in his house, and render a 
room therein unfit for use, and prayed for a perpetual 
Injunction restraining the defendant from so building. 
The Subordinate Judge granted the Injunction as pi*ayed. 
The defendants appealed to the Joint Judge who amended 
the lower Court’s decree by ordering the removal of the 
Injunction, and directing in its stead a new window to be 
opened by the defendant in the plaintifF s house to the east 
of the window in question, the light into which would not 
bo interfered with by the defendant’s house. The High 
Court on appeal reverse^! this decree, holding that the 
plaintitf had an absolute and indefeasible right to the 
easement which he had acquired ; and the only possible 
question was whether an Injunction or damages was the 
appropriate remedy under the circumstances of the parti- 
cular case, and that the form of relief which had been 
given by the Joint Judge to the plaintitf wiis one whicdi 
the latter could not be compelled to accept. 
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§ 36. Means by which an Injunc- 
tion IS OBTAINED. 

(i) Injunctions aro granted upon 

suit ; 

(ii) In urgent cases by motion 
f-j:- parie without notice, and 
before, or after appearance ; 

(iii) In other cases by motion 
for a rule )im\or upon notice 
liefore, or after appearance. 

§ 37. iNTPHiiM Orders. 

§ 38. Injunction upon Terms. 


§ 39. Evidence in support of Ap- 
plication. 

§ 40. Ukahinu of Application. 

§ 41. Dlschakgk, Variance & Dis- 
solution of Injunction. 

§ 42. Appeal in the matter of 
Injunctions. 

§ 43. Reference, Revision «fe Re- 
view IN THE SAME MATTER. 
§44. Costs. 

§ 45. Enforcement of Orders & 

OkCREES <i RANTING INJUNC- 
TIONS. 

§ 46. Limitation. 


§ 36. The means by which an Inj unction is obtained, Means by 
as also all other rules of practice governing the issue of 
this form of relief, constitute a portion of the general law obtained, 
relating to the procedure to bo followed in civil suits, and 
are to be sought for in the rules and practice of the High 
Courts and the provisions of the Civil Procedure Code. 

The rules relating to the obtaining of temporary Injunc- 
tions only are dealt with in this Chapter. Perpetual 
Injunctions are obtainable by decree made at the trial, and 
the practice relating thereto is the same as that which 
governs the making of decrees granting other than speci- 
fic relief. 

An Injunction will, as already observed, only be granted 
upon, or in, a suit praying for that or other relief. There upon suit, 



(ii) in urgent 
cases by mo- 
tion p&rie 
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must be a pending action in wbicli tlie Injunction may be 
obtained :* though possibly in extremely urgent cases 
the Court may, in accordance with the English practice, 
grant an Injunction betbre tlie filing of a plaint upon the 
plaintiffs undertaking to institute a suit fortliwitb.® In atv 
tions for an Injunction, tis in other actions, the rule applies 
that all persons interested in the subject-matter should be 
made parties to the proceeding on either the one or the 
* other side of the record.® As a general rufe, an Injunc- 
tion should be specifically prayed for when tlie obtaining 
of that relief is a substantial object of the action ; though 
leave will be given to amend the plaint by adding a prayer 
for an Injunction ; and an Injunction may be granted at 
the bearing of the cause though not prayed for in the 
plaint.'^ So after decree parties to the suit or persons who 
have or may come in under the decree will be restrained 
from taking ])roeeedings contrary to the decree or 
violating its spirit without any prayer for an Injuiiction.^ 
When the plaint has been registered a summons is issued 
to the defendant to appear and answer the plaintiff’s 
claim.® 

As a general rule, notice of an application for an 
Injunction must be given to the opjiosite party. But in 


* V. ante^ p. 41; Higli, Inj., § 1566. 

* V. aivbey p. 69, n. (2). 

* §17, antn; SjiolUng’H Extra- 
ordinary Relief, § 970 ; High, Inj., 
§§ 1547 — 1564 ; and see as to s. 30 
of the Civ. Pr. Oo<le ; liaiju Lai 
Parbatia v, Biilak Lai Pathuk^ 
I. L. R., 24 Cal., 385 (1897); 
right to sue as constituted attor- 
ney, Nsmava v. Levandrappay 
I. Ii. B., 15 Bom., 177 (1890) ; 
liij unctions against Municipal 
bodies, Chabildas v. Municipal 
CommiMionef o/ Bonibdyy 8 Bom. 
H. G. R., 85 (1871) ; ^Iformaji^i 
Karsetji Poddei\\^ Bom. H. C. 


R., 199 (1S75) ; Mtinir.ipaf Com- 
■misHioners for Town of Alad- 
raax. Bran^fon, I, L. R,., 3 Mad., 
201 (1881) ; Public Ti uNl.ecs, 

SJttypherd v. I'vaMecH of Port of 
Bonibayy I. B. H., 1 Bom., 132, 477 
(1876). As to tenant’s and land- 
loi-d’s respective rights of action, 
see The Latid Mortgage Bank of 
India v. Ahmedhhoy Ilabibhoyy 
I. L. R., 8 Bom., 87-88 (1883). 

^ Joyce, In j. , 1262, 1263 ; Be i r, 
In j. , 612 ; Civ. Pr. Code, ss. 50* ^ «?), 
53.; ■ 

* Joyce, In j., 1263. 

• Civ, Pr. Code* Ch. VI. 
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cases where the object of granting the Injunction would 
be defeated by delay, in urgent cases of threatened after apiw- 
mischief and in cases where notice of an intention 
apply for an Injunction might lead to the commission of 
the act before the time for hearing a motion on notice, 
an Injunction may be granted e,t parte before or after 
the appearance of the defendant to the suit.' In very 
pressing cases an Injunction may be applied for e.r parte 
Wore serVieJ of the writ of summons.* 

An Injunction is granted ex parte and without notice 
to the opposite party only in cases where considerable 
mischief might ensue, if the issue of the process were 
delayed, until notice should be given to the party against 
whom it is sought. “ Such an Iiijiuictiou on the applica- 
tion of one party, and without previously giving to the 
person to he affected by it the opportunity of contesting 
the propriety of its issuing, is a deviation from the 
ordinary course of justice, which nothing, but the existence 
of some imminent Hanger to property, if it be not so 
granted, can justify, A case, therefore, of irremediable 
mischief impending must bo made out. By this is 
certainly not meant necessary and inevitable destruc- 
tion, but great and serious danger not capable of being 
averted probably, if delay be interpos(Ml, The Court 
with a proper jealousy has guarded the establishment of 
this anomalous ^iractice by a very salutary rule which 
requires that a full communication should be made to the 
Court, which grants the Injunction, of all material facts 
which might influence its decision.”^ As observed by 

‘ Civ. Pr. Code, s, 494 ; Joyce, ® Freaman v. McArthur^ 2 Tay- 
Inj., 1261; Kerr, Iiij., 615, 616, lor & Bell, H., 10, 25, Peel, 

but in the abaeuee of pres.sini^ C. J. (1851). “ A very iniHchievous 

necessity it is improi>er to do so. and oppressive use may bo miule 

spelling Ojo. fn7., §1016, of this writ, and it is our duty 

^ ff* V. AT., 1 Oh. D., 276 ; Cole- to narrow its issue parts to 

bourne Colehourne^ ih., 690; the cases in which it la alone 

Tlrawf V. 24 W. R. (Eng.), fitting that it should so issue/ 

524. «>.,26. 
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Bir Lawrence Peel, C. J., in the case already cited, the 
Courts have guarded the practice of Injunctions 

by the rule which requires that all material facts should 
be disclosed. So where a motion was made on a partial 
statement of the facts and the dissolution of the Injunc- 
tion was resisted on a case not then made, it was said that, 
if the Court allowed this, it would encourage the suppres- 
sion of important facts and the Court dissolved the Injunc- 
tion, and held that where a fact is not communicated which 
would, if communicated, have prevented the issue of an cj; 
parte Injunction, the Injunction will be dissolved, oven 
though a fraudulent suppression be not made out.^ It is a 
general rule, therefore, that on an ex parte application for 
an Injunction the material fVicts must be fullj^ and fairly 
stated to the Court.® If the Court be of opinion upon an 
application ex parte that the case is not so urgent as to 
require its immediate interference, it will either grant 
a rule nisi ^ ox order notice of the application to be served 
on the defendant. 

(iii) in other 111 other than urgent cases justifying the issue of an 
tSiTfo/a^rnio parte Injunction, application should be made after the 
noUcrbofore plaint and before, or after, appearance of the 

or aftor ap- defendant for a rule nisi which is then served upon the 

petirance. defendant calling upon him to show cause why an Injunc- 

tion should not be awarded, when, if no cause be shown, 
the rule is made absolute ; or, as is mor(\ commonly done, 
the opposite party should be served with notice of motion 
for a particular day. In cases whore danger is imminent 
(though not so imminent as to justify the issue of an 
c.v parte Injunction), leave will be given before the appear- 
ance of the defendant upon filing the plaint to serve a 
notice of motion or a short notice.^ If the plaintiff has 

• Freemnn v. McArthur ^ Hupra, • Joyce, Inj., 1263, ei Wi catiait, 

26, 28; see also Sree7nuUy »Soho~ ® .Joyce, Inj., 1261, 1262 ; Kerr, 

rfnirry DoftHce y. Hiiri'ee Kinto \\n Maynard Fra 

iCoy, 2 Boulnois, li., 62 (1850). cite<l in Joyce’s Inj., 1262, the 
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not a case for an e^e parte Injunction, or for an applica- 
tion to serve a short or other notice of motion, then the 
motion for the Injunction must be brought on in the 
same way as other ordinary motions, namely, on the day 
appointed by tlie Court for hearing motions. After the 
defendant has appeared, the general rule is, that an In- 
junction can only bo moved for on notice of motion, but 
if the threatened danger is imminent, and would be 
irremediable, tlie Court will grant an Injunction without 
notice of motion d The rule laid down by the Civil 
Procedure Code is that the Court must in all cases, except 
where it appears that the object of granting the Injunction 
would bo defeated by the delay, before granting an Injunc- 
tion, direct notice of the application for the same to bo given 
to the opposite party So where a Court made an order 
granting a temporary Injunction under section 492 of tbt? 
Civil Procedure Code without directing notice of the appli- 
cation for an Injunction to be issued to tlie other side an<l 
its order directing stay of sale of property in execution 
was passed cw parte without the other side being given 
an opportunity to show oause, it was held that the order 
was irregular.® 

Where an Injunction is granted without notice, the party 
aggrieved may apply either to have it discharged under 
section 496 of the Civil Procedure Code, or ho may appeal.^ 
But the former appejars to l>e the proper course to he taken 
ill such a case. No appeal lies from au order refusing to 
issue an Injunction without issuing notice to the opposite 

Court fsjave leave to .servo a aee Kerr, Inj., till — 617. 
notice of motion befoi*e tho Hill ® Amolak Ham v. Sahth 
had been Hied upon tho under- I. L. K., 7 All., o50 (18Sd) ; 

taking? of the defendant that the and vsee Joynarain Oeeree v. 

Kill should bo on the file when i^/Ubpersad Gearee, 6 W. K., 108, 
servi^ was effected.] 109 (1866) ; Man Mohinee Donnee 

A ifh, fehamoyee Dosm^u 111 W. R., 60 

» Civ. Vi\ Code, s. 191; covres- (1870). 
ponding; with s. 95, Act VIII of Amolak Ram v. >Sahih Sinyh, 

1859; this section applies to H. C.; I. L. R., 7 All., 550, 552 (1885). 
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parfcy.^ Notitie of motion should be served on all parlies 
interested in the question raised by the motion. Unless 
where substituted service is ordered, the notice is served 
personally, and may be served on the solicitor after the 
appearance of the party to the action. If upon the hear* 
ing of the motion it appear that there has been no proper 
service, or that service of notice has not been made on a 
part}'^ entitled thereto, the Court will either dismiss or 
adjourn the hearing of the application. The notice of 
motion should bo entitled in the cause in which it is made 
and should state on whose behalf the motion is to be made, 
the da 3 »’on which the motion is to be made, and the nature 
of the order asked for. Costs may bo given though not 
asked for by the notice.^ 

§ S7<, Instead of issuing an Injunction in the first 
histance the Court may grant an order by which the 

defendant is restrained until after a particular day named, 
liberty being given to the [daintitf to serve notice of motion 
for an Injunction for the day before such day. Interim 
orders are temporary ex parte Xiijiiiicbions, or interim re- 
straining orders in the nature of Injunctions, which are 
granted when the plaintiff, not showing quite a case for an 
ex parte Injunction, without more, shows a case for giving 
short notice of motion for an Injunction, and for protection 
in the meantime. The order is therefore an Injunc- 

tion or restraining order, obtained parte ^ to be in foro>G 
until after a day named, with liberty (if required) to serve 
a notice of motion for an Injunction on the day before 
that day, when the question of the right to an Injunction 
would be disposed of, on the notice of motion.® Interim 
orders are generally granted upon an ex parte application 
for such order with liberty to serve notice of motion;* or 
upon a motion for a rule nisi, 

» j&Mwr L. R.. F2 Mad., G14— 617. 

186 <1888). ■ » Joyce, Inj., 1364. 

> Joyce, Inj., 1284 ; Kerr, Inj., ^ Kerr, Inj., 626. 
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An Injunction may be applied for on the pre~ 

mentation of the plaint.^ Wliere this had been done and 
QoUtt^el appeared for the defendants and it was objected 
that, the' application being for an interim Injiiuction, the 
defendants could not be heard, the Court, under the par- 
ticular circumstances, considered that the defendants should 
be heard.* 

Though an application for an interim Inj unction may 
be rejected, the (Jourt may grant a rule nisi for an In- 
junction in the terms as prayed.^ An interim order 
and a rule nisi may be, and ordinarily are, granted 
at the same time.'^ And upon tlie hearing of the rule 
the interim order as well as the rule will either be dis- 
charged or the rule will be made absolute.^ In the 
event of an offer of compromise the rule and interim 
Injunction may be ordered to stand over for a fixed tiine> 
upon the expiry of which time the rule will either he 
inado absolute or the interim Injunction and rule will be 
<lischarged,^ 

§ *38. An Injunction may V)e, and often is, given or lujunction 
withheld upon certain terms or conditions only, of which ^'^*'**^ 
the most frequent is the usual iniderhiking as to damages. 

In doubtful cases where damage may be occasioned to the 
defendant, in the event of an Injunction or interim re- 
straining order proving to have been wrongly granted, the 
CJourt will require ^tho [daiiitiff as a condition of its inter- 
ference in his favour to enter into an undertaking to abide 
by any order it may make as to damages. kSo also the 

* Itaji Abdul Altar akhi v. Hap 
Abdul BarJuij 1. L. K., 6 13om., 5. 

6 (18S1) ; Munrherji Furdoonj\ 

MefUa V. Noor Mahomedbhoi 
Jair^jbhoy Pirlfhoy^ I. L. K.. 

17 Bom., 711, 714 (1893). 

• iff 0*1 Abdul Allarakhi v. Haj, 

. Ahilni Ofirti'n. 


* Haji Abdul Allarakhi v. ITaj\ 
aAIhIuI BachUj I. L- R., 9 Bom., 5, 
7 (1881). 

^ Muncherji Furdoonji Mehta v. 
Noor Mahomedbhoy Jairttjbhoi 
Pirbhoy, I. L. R., 17 Bom., 711 
714(1893). 

»t6.,717. 
a -ih 
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Court may require the deiendaht to enter into terms as a 
condition of withholding an Injunction. ‘ 

Section 41)3 of the Code enacts that the Court may by 
order grant an Injunction under that section on sitch terms 
as to the duration of the Injunction, keeping an account, 
giving security or otherwise, as the Court thinks fit. So 
a plaintifFs application for an Injunction that the defend- 
ant be restrained from taking possession under a decree 
of an undivided moiety of a family dwelling-house was 
granted on the terms that he should offer in his plaint by an 
amendment to be made for that purpose, or should other- 
wise undertake, to pay the defendant, in the event of his 
title being established, such compensation for being kept 
out of possession perulente lite as the Court might think 
fit.^ And in a suit to restrain a threatened ejectment of 
the plaintiffs from a dock belonging to the defendants, an 
Injunction was in the Court of first instauce granted 
restraining the defendants until the bearing of the cause 
from bringing any suit for the recovery of possession of 
the dock or taking any steps to recover possession on the 
plaintiffs undertaking, until further order, to pay into 
Court monthly a certain sum to the credit of the cause 
and undertaking to abide the order of the Court as to 
the fair amount of rent to be paid to the defendants for 
the use of the dock, and to pay any damages whicli the 
defendants might sustain by reason^ of the order, and 
further to give over to the defendants lull and complete 
possession of the dock on a date named.^ TJpoii appeal 
the temporary Injunction in the last cited case was 
modified and the undertaking varied. The Court re- 
fused to restrain the defendants from bringing a suit to 
recover possession, but restrained them from executing 

• K^err, Inj., S27, 028; 8i>t?lUng: • Moran v. Ricer Steam 

op. §§ 1032, 10;33, i/atior* Company^ 14 B. L. R., 352, 

• Ananiuath Dey v. Mackintonhy JiOl (1875), 

« n, 1C- 671. 574 (1871). 
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any decree which they might obtain therein until the 
plaintiffs should have had a reasonable time within which 
to complete the repairs of and to remove a vessel of 
theirs which was in the dock at the date of the suit, and, 
upon the plaintiffs undertaking to give the defendants an 
immediate decree for possession upon a plaint for that 
purpose being filed, the defendants were restrained from 
executing such decree and from ejecting the ])laintiffs 
fi-om, or interfering with the plaintiffs’ possession of, the 
dock, or interfering with the plaintiffs’ vessel until a date 
named.^ And so an Injunction was granted, until the hear- 
ing, restraining the defendant from further proceeding with 
a building, upon the terms of the plaintiff submitting to 
obey any order the Court might make as to loss or damage 
that might be caused to the defendant by making such 
order.^ And in a case of breach of contract of personal 
service the Court granted a temporary Injunction restrain- 
ing the defendant from serving others than the plaintiff' 
on the terms that the latter should consent to retain him 
in his emplo}'.® Where a suit for an Injunction was dis- 
missed and, pending the appeal, the plaintiff' api)liod for a 
temporary Injunction under section 41)2 of the Code, the 
Appellate Court granted such Injunction upon the terms 
that security should be given by the applicant.* 

The undertaking is ordinarily given by (Counsel on 
behalf of the partj', for whom ho appears,'’ or by the i>arty 
appe.'iring in persoh, and forms part of the order of 
Injunction.® 

^ 39. In the case of every application for an Injunction KvWoiwo in 
it must he proved either (as is usually the case) l)y aftida- pK’ion”* 


‘ ib., 366. 

* Batanji Hormatfji 
V, JSMji Horma^i Bottlawalla^ 8 
Bom. H. C. R., 181, 184 (1871). 

^ Madran llaihmy Company v. 
Bmt, I. L. R.,14 Ma«K, 18, 22(1890). 


^ Kirpa Dayal v. Rani Kishoriy 
I. L. R., 10 All., 80, 83 (1887). 

• Moran v. Rimr Steam Navi- 
gation Company y 14 B. ti. R., 

:161, 366 (1876). 

• Kerr, Inj,, 628. 
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vit or otherwise^ that sufEoient grohuds oxi^t for the grant 
of the relief olaimed. Evidence mttst be offereAi and 
that evidence must be sufficient to warrant the exercise 
of that extraordinary jurisdiction. Bo where no witness 
was examined and the only verified dociTment on the record 
was the plaint, an Injunction which had been granted was 
dissolved.^ The defendant’s admission may be sufficient.® 
It is in general necessary that a plaintiff should swear 
positively to his title. To obtain an Injunction, in a case 
in which the plaintiff’s right depends iipon his title, he 
should set out his title particularly.^ 

In applications for parte Injunctions particular care 
must be taken that all material facts are fully and fairl3^ 
stated to the Court and the applicant should state not 
only the time at which ho first became aware of the 
threatened injur^^, but also the necessity which exists for 
dispensing with the usual notice.® 

An Injunction will not be granted on a mere allegation 
of irrejiarahle injury'. The facts on which the allegation is 
founded must appear. But the omission of the bare charge 
of irreparable mischief would not be a defect in a plaint 
or affidavit otherwise good, because the Court must be 
satisfied from a statement of the grievance that the injur3^ 
will bo irreparable and it is enough if the Court can 
discover this from tlie facts alleged. The same require- 
ments as to clearness and certainty must be observed in 
setting forth the facts from which the intent of the 


* Civil Procedui*o Code, s. 492 ; 
as to the practice relating to affi- 
davits, V. ih-. Chap. XVI. 

* Jagtjlivan N^anabhai v. S/tritlhar 
BalkristhHa Nagarleur^ I. Li. H. , 2 
Bom., 256 (1877). Nor will an 
Injunction be gmnted on a mere 
general affidavit as to the truth of 
the facts stated in the Hilt ; OUlroy*s 


Appftul, 100, Pa. St. 5 (Amer.) 

® <y^(>luck CJuttnier Oooho v. Mohhi 
Chuntier Ghose, 13 W. R., 95 (1870); 
Joyce, Inj., 12^. 

♦ Joyce, Inj., 1293; SpcUing 
cU., % 994. 

• V. QvUe p. 151-152. 

^ Kerr, Inj., 618; Joy€?e, InJ., < 
1294 ^ 
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defendant to commit or to continne tlie commission of the 
\irrong complained of is to be inferred.^ 

In all cases there must be proof of an intention to 
waste, damage or alienate or to commit some other threat- 
ened injury.® So a mere allegation that the defendant 
wishes to realize debts by bringing actions in Court 
without proof of an intention to waste, damage or ali- 
enate the property in suit is clearly insuflicient.® 13ut 
where proof has been given of actual or threatened injiiry, 
the circumstance that there is a contradiction on the 
facts as alleged by the applicants and the opposite party is 
not in itself a bar to the grant of relief.* There should 
he no variance between the allegations in the pleadings 
or the aid sought thereby and the affidavits or evidence 
given in support of them.® The plaint should set forth 
clearly and specifically the matters relied upon to entitle 
a plaintiff to extraordinary relief, siuce inferences which 
do not necessarily fiovv from the allegations will not be 


» SpellinK, op* oit*, §§ 991 , 993 ; 
Hifrh, Inj., § 1581. 

* Seo pp. 103 — 106 and cases 
there cited and C/iahildwi J^alluhhit i 
V. 27/ie Munifripal Corn’inisttiotier of 
Bombay, 8 Bom. H. C. R., 85 (1871) 
[wronpE discontinued before suit ; 
mere apprelienstons that 

wrong may be recommenced insuf- 
licient for InjiiiicMonJ. .il'he Coui^t 
will not interfere when the injury 
is temporary and trifling : The 
£Ktiui Mortgage Banh of Itulia v. 
Ahmetihhoy Uahibhoy, I. L. R., 8 
Bom., 67 (1883); Tevar 

V. Th^ Collector of Madura, 5 Mad. 
H. C. R., 24(1869) ; Q, I. JP. RaU- 
way V. ^oitrroji JPeetanJl, I, L. R., 
10 Bom., 394 (1885) ; and will con 
sidei* the likelihood of its arising 
or continuing : The ZmoU Mart- 
0age Batik of India V, Ahtnedbhoy 

• Kerr, 


Habibhoy, supra, 60, 69 ; but it was 
not intended by the Specifle Relief 
Act that a man should not have an 
Injunction, unless his property 
would otherwise l>e practically de- 
stroyed, if the Injunction were not 
granted : Yaro v. Sana~ullah, I, Li. 
R., 19 All., 259 (1897). 

• Trosuntio Moy^.e I>osaee v. 
Woo'tna Moyee Bosses, 14W,R., 4()i:) 
(1870) ; an<l sec lif*y Buchmiput 
Sittgh Baheuioor v. Secretary of 
State for Itulia, 11 B. t#. R., App. 
27 — 8 (1873). Such proof was held 
to liavo been given in Chandidat 
Jha'v . Badmanund Singh Bahadur, 
I. L. R., 22 Cal., 459, 466 (1895). 

Moran v. River Steam Naviga- 
tion Co,, 14 B. b,. R., .352, 357 
(1875) ; blit see Be 2'dstet v. Borde- 
nave, Jfxjc,, 516 ; M* Curdy v, Noak, 
17 t*. or. (N. S.), Ch., 165, 
ij., 618. 
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indulged to aid the pleader. In particular the well 
established rule that fraud must be charged specifically, 
and not in general terms, is strictly enforced where an 
action for an Injunction is based upon alleged fraud.^ 
The object of any system of pleading is that each side 
may be made fully aware of the questions which are 
about to be argued in order that each may bring forth 
evidence appropriate to the issues.^ 

A plaintiff must succeed not only secundum prohata but 
also secundum allegata^ but a too technical view must not 
in this country be taken of the pleadings. So in a case 
for an Injunction in respect of a right of way where the 
[)laint alleged that a certain space had been sot apart by 
the owners for the residents of a lane, and used by them 
in common, for purposes of recreation, an<l the relief to 
which tlie evidence showed that the plaintiff was entitled, 
v/as, in effect, the same as that which he prayed for, 
to have the space which the defendant had enclosed with 
a wall left unobstructed; it was held that it would be taking 
too technical a view of the pleadings to hold because the 
plaintiff alleged that the place was set apart for recreation, 
and the evidence established that it was set apart gener- 
ally for the more convenient occupation of the houses 
surrounding it fwhich would include recreation pur])oses) 
that the plaintiff ought, on that account, to fail altogether 
and be left to a fresh action. If the defendant had been 
misled or induced to refrain from c^^lling evi<lence to 
rebut the plaintiff’s case, this course might be adopted ; 
but in the suit in question the defendant had called 
evidence which, in the main, coincided with that of the 
plaintiff.® 


» Bpellini^, op, eit„ § 982. 

* Sayad Jkfuhainmtui v. Futteh 
Afidiaminad, I. L. R., 22 Oal., 324 
(1894). 

• lUtnchorctetsM Amthabliai v. 


Maneklal OorciJutndasit., I. Tj, R., 
17 Bora., 048, 655, 056 t See 

Kerr, Inj., 624, ihi and the 

Indian decisionB cited in Field, 
Ev., pp. 358 — 369. So withre^rd to 
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Affidavits which mast be intituled in the cause or 
matter in which they are sworn are made by the plaintiff 
himself or anybody acquainted with the facts. They 
should be confined to such facts as the witness is able of 
his own knowledge to prove except on interlocutory 
motions in which statements as to belief are admissible, 
provided that reasonable grounds thereof are set forth.^ 

The Court may take notice of matters given in evidence 
in previous proceedings in the cause and may refer to notes 
made by the Court on such occasions. But after the 
motion is opened no new evidence can be offered, except 
with the leave of the Court.® 

§ 40. If sufficient 'primA facie evidence of a case for an Heoiing of 
Injunction is produced the Court will grant the Injunction, 
unless the defendant produces evidence rebutting ih^iprimd 
facie case. But, if the plaintiff’s equity is falsified by the 
affidavits on the other side, the Court will not grant 
the Injunction.® The Court may require the plaintiff or 
defendant to enter into terms as a condition of granting 
or withholding an Injunction.^ The Court will grant an 
interlocutory Injunction upon the evidence before it, and 
will confine itself strictly to the immediate object sought, 
abstaining as far as possible from prejudging the question 
in the cause.® In dealing with an application the Court 
will be governed by considerations as to the comparative 
mischief or inconvenience to the parties which may arise 
from granting or withholding the Injunction, and will take 
care so to frame its order as not to deprive either party of 
the benefit he is entitled to, if, in the event, it turns out 
that the party in w'hose favour the order is made shall be 


t^mpoi'ary Injunctions it has been 
held that the case with the grounds 
for relief must be made by the 
pleadings, and their scope cannot 
be enlarged by the affidavits filed. 
Spelling, op^ cit, § 995. 

* Oiv. Pro. Code, s. 196; Kerr, 

W, IB 


Inj., 618—622 ; Joyce, Inj., 1289, et 
seq ; see Bird v. Lake^ 1 H. & M., 

111 . 

• Kerr, Inj., 618-622. 

» Joyce, Inj., 1295, 1296. 

♦ V. antet § 38. 

* V. ante^ p. 100. 


11 
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in tlie wrdtig. Th^ bdrdeii li^s np6ii the ]^laintiff, as tlie 
person applying for the Injun etion, of slinwing that his 
incbnvenienee exceeds that of the defendant,^ 

In some cases the motion for a temporary Injunction 
is treated as a trial of the action and the hearing of the 
cause is riot further proceeded with. The Injunction may 
by consent be made perpetual on the motion. In cases 
;#here relief^ additional to that by Injunction, is sought, 
such a course iS not generally feasible, and the trial pro*^ 
cOeds, when upon judgment the Injunction is made penna* 
nent or dissolved. If the defendant does not offer to 
submit to the Injunction and pay all the costs up to that 
time or if, wliilo submitting to the Injunction, he refuses 
to pay costs Or to give the plaintiff any of the other relief 
to which he is entitled the plaintiff is entitled to bring 
the action to trial and will have his costs.^ If upon judg- 
ment the action is dismissed any Injunction which may 
have been granted goes as a matter of course,® though 
the plaintiff may bting another action for the same purpose 
under a different state of circumstances or upon new facts,* 
An Injunction which has been granted upon an interlocutory 
application is superseded by the judgment in the action. 
If it is intended that it should remain in force and become 
a perpetual Injunction it must be expressly continued at 
the hiring of the cause. Injunctions are made perpetual 
at the trial for the purpose of protecting the plaintiff, when 
his right has been established in the hction. In order to 
entitle a man to an Injunction at judgment in the action, 
it is hot absolutely necessary that he should previously 
have made an interlocutory application for one ; and he is 

• K-err^lnj., 2^5, 26, ^ Mayor of X^iverpool^, Charley 

• tt».v46, 47. Waterworks Covnpany\, 2 I>. M. 4^ 

• pp, 73, 70 ; Joyce, Inj., O.; 8o2 ; CastelU'v. C7oo*, 7 Ha., S9, 

1302; Inj,, § 1470. See tCaty- 99 ; AU&.-Oeni^ v. 

anbhai mpahaHd v. Ohane^hafn Company, 3 H, M. & O., 304, 341. 
XraZ ^adunathjiy I. Ij. R.^ O Boni., Spelling, op. eU,, §§ 1024# et eeq. 

29. 31 (1880). 
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ailiberty to claim an Injunction, althoiigb he may have 
previously failed to obtain one or to support it when obtain- 
ed. An Injunction will be granted on judgment in the action 
whenever it is necessary for the purposes of complete jus- 
tice, although it is not claimed in the writ of summons.^ 

Injunctions are continued at the hearing either provision- 
ally (as pending enquiries or accounts) or permanently.® 

If instead of an Injunction the plaintiff be held entitled to 
damages they must be given ; the Court either itself assessing 
the damages, or directing an enquiry as to the damages.* 

The Court may direct an enquiry though such an enquiry 
may be difficult and to a great extent matter of opinion, 
provided that there are data upon which experienced per- 
. sons may form an estimate.* 

§ 41. A marked feature of temporary Injunctions as Discharge, 
distinguished from those which are final or pprpetnal is dfcwiuUoo' of 
that the former are liable to be dissolved upon sufficient ^“i**"®**""* 
cause shown at any stage of the proceedings after, or per- 
haps even before, the coming in of the answer. Any order 
for an Injunction which has been obtained may be dis- 
charged, or varied, or set aside by the Court on application 
made thereto by any party dissatisfied with such order.* 

The application to dissolve an Injunction should be made 
on motion in open Court at any time before the hearing 
of the cause and in the cause in which it was granjbed :* 


* Joyce, Inj,, 1314, 1318 j Kerr, 
Inj., 637, 638. Under modern sys- 
tems much less importance is at- 
tached to the mere form of the 
prayer than formerly, where the 
facts are properly stated and show 
a clear right to preventive relief. 
SpeUing, op, cU,y § 998. As to the 
terms of orders upon applications 
for itJlerlocutory Injunctions, see 
JoyeCj Inj;, 1311. 

* Joyce, Inj. , 1316. 

* Vy pp. 144, 145. 


^ The Land Mortgage Bank of 
India V. AhmBdbhoy Habibhoyt 1* 
L. R,, 8 Bom., 72 (1883). 

• Civ. Pr. Code, s. 496; corre 
aponding with s. 93, Act VIII of 
1869 ; this section applies to H. 
C. ; see generally as to the Disso- 
lution of Injunctions, Kerr, Inj., 
631~a38; Joyce, Inj., 1264-1280; 
High, Inj., §§ 1467-1546; 1599- 
1618; Hilliard, Inj., m-llh 

• Joyce, Inj., 1265; T^eeman x. 
McArthur, 2 Tay, k Boll, R., 25 
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and before the Court by which the Injunction was grant- 
ed/ unless the cause has been transferred when the appli^ 
cation may be made to that Court to which the cause has 
become attached.* A temporary Injunction may be dis- 
solved at any time before judgment in the action upon 
notice to the plaintiff of motion for that purpose by the 
defendant as also to other parties, if any, interested with 
him as co-defendants.® 

If the allegations which constitute the equity of the 
plaintiff’s case are falsified by affidavits on the other side, 
or if the Court shall be of opinion that the Injunction was 
improperly granted, it will order the Injunction to be 
dissolved. The Injunction will either be continued or 
dissolved according to the merits as disclosed by the 
pleadings and the preponderance of the evidence.^ A 
plaintiff cannot on the motion to dissolve sustain the 
Injunction on grounds not raised by the plaint, nor can he 
make a new case.^ 

The general rules of pleading and evidence apply both to 
applications for the grant and dissolution of Injunctions. 
The answer to the application must respond clearly and 
directly to each and all of the material allegations of the 
plaintiff’s case. A mere formal or technical denial is not 
sufficient. In particular where fraud is alleged, the Court 
will not be satisfied with a general or evasive answer. 
The answer should deny facts not inferences. An Injunction 
will not be dissolved, unless the plaintiff’s equity and the 


(1851); STeemutty SoHochunry £>o 8~ 
see V. Huir-ree Kisto Roy, 2 Boulnois, 
62 (1859) ; Kerr, Inj., 631. 

» Raredes v. Rizardi, 9 Beav., 
490 ; and see Hammond v. Smith, 
15 Li. J., Ch., 40 ; Joyce, Inj., 1277. 

• Sturgeon v. Hooker, 1 X>eQ. & 
S., 484. 

® Kerr, luj., 631 ; Service v, 
Castaneda, 9 Jur,, 367.^ 

** Kerr, Inj., 631 ; Spelling, o^. 


cit., § 1013 ; Sanxter v. Foster, Cr. 
& Bh,, 302 ; Jaggivan v. Shridhar, 
I. B. R., 2 Bora., 252, 255—257 
(1877) ; Freeman v. McArthur, 2 
Tay. & Bell, 25 (1851) ; Sreemufty 
Sohochurry X>ossee v. Hu'i'ree Kisto 
2 Boulnois* 62 (1859). 

• Burdott'v, Hay,^ jy, S,, 

41 ; Barker v. North StciffordshiT^: 
Railway Co,, 5 Ra. Ca., 401, cited 
in Kerr, Inj., G31, 
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facts on which it ivS founded are explicitly denied by the 
positive answer.^ 

When an ew parte Injxinction has been obtained, and a 
fact has not been communicated which would, if commu- 
nicated, have prevented the issue of nn ex parte Injunction, 
the latter will be dissolved, even though a fraudulent sup- 
pression be not made out and this will be done though 
an Injunction would have issued, if made on notice, even 
upon a communication of the fact suppressed.^ And when 
an Injunction is obtained ex parte on facts of which a mate- 
rial one is false, the Injunction will be dissolved, although 
by the affidavits filed when the motion for dissolution 
is made, there appear sufficient grounds for granting it.*^ 
The plaintiff will not be heard to say that he was not 
aware of the importance of the facts so misstated or con- 
cealed,^ or that he had forgotten them.^ But the misstate- 
ment or suppression must be such as to lead the Court to 
grant the Injunction.^ 

A party who has obtained an ex parte Injunction which 
is afterwards dissolved on the ground of concealment of 
material facts is not precluded from making an applica- 
tion for another Injunction on the merits.® And the 
Court when dissolving an Injunction on these grounds will 
not prejudice any question which may be agitated on 
another motion or notice.^ So also if an Injunction made 


• Spelling, §§4000 — 1005; 

and Ois to the dissolution of In- 
junctions generally, ib., pp. 838 — 
873; High, Inj., § 1505. As to 
the evidence necessary on the 
motion to dissolve, »ee Joyce, Inj., 
1278. 

• Freeman v. McArthur^ 2 Tay. 
& BoU, H., 10 (1851); [this is 
according to the English pi’actice. 
See JFfUton v. Lo?'d Granrille, 4 
Beav., 130, and cases cited in 
Kerr, Inj., 633, note («).] 

• id., 28 . 


• Sreemutty Sohochumry Dossee 
V. Hurree Kisto Roy^ 2 Boulnois 
R., 62 (1859), and see Kerr, Inj., 
633, note (t). 

• Dalglish v. Jar vie , 2 Mac. & 
G., 241. 

• Clifton v. RobinsoHy 16 Beav., 
355. 

» Kerr, Inj., 633-634 ; et ibi 
casas. 

® FUvh'v, Roch/orlf 18 B. J., Oh., 
458. 

• Freeman v. Me Arthur^ Tay. 
& Bell, R., 26. 
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on notice be set aaide as having been issued on insufficient 
grounds^ the plaintiff is at liberty to apply again, if he be 
in a position to make out a primd facie case.V The Court 
does not deal with the same severity and strictness in the 
case of an Injunction obtained on motion, as with an 
Injunction obtained parte ; but the circumstances of 
the case may be auoh as to call upon the Court to visit the 
plaintiff with the same severity.® 

An appeal lies under s. 588, cl. (24), of the Code of Civil 
Procedure, from an order discharging, varying or setting 
aside an Injunction or an order refusing to discharge, vary 
or set aside an Injunction : the appeal given by that section 
not being limited to an affirmative, but including .also a 
negative order.® Acquiescence in an order for an Injunc- 
tion and delay may disentitle to a right' to dissolve.* 

Upon a motion being made to dissolve an Injunction, 
the Court will either absolutely dissolve it or continue it 
to the hearing according to the merits of the case as shown 
by the pleadings and evidence. But each of the parties 
restrained must move to dissolve and the Injunction will 
not be dissolved as to those not moving.^ 
the § 42. An order granting a temporary Injunction un- 
der section 492 or 493 of the Civil Procedure Code may 
be appealed from as also may an order under section 496 
relating to the discharge, variance or setting aside of such 
an Injunction already issued.® In the latter case there is 
an appeal both from an order discharging, varying or 
setting aside an Injunction or an order refusing to dis- 
charge, vary or set aside an Injunction ; the appeal given 

Joffiivan v. ShridhaVy Jj, Inj., g 14S0;8O also want of cl i- 
K., 2 Bom., 255,266 (1877); Spel- lii^enco on the part of the com- 
ling, op, cif., § 1047. plainant in prosecuting his cause 

• Kerr, Inj., 634 ; Maclar^n v. may afford ground for dis^olu- . 

16 Bear., 290. tion : id., § 14^. 

• J^abada Jan v. Muhammad * Joyce, Inj., 1270, 1274, 

Taiab, I. B., 15 All., 8(1892). ® Civ. Pr. Code, § 688, ch 

• Joyce, Inj., 1269*12^ (S|4). 
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bj % Code not being limited to an aflaraative, but 
including also a negative order.* No appeal lies from tlio 
order of a Judge refusing to grant an Injunction without 
notiee to the defendant.® As to the issue of Injunctions 
by Courts of Appeal, see ante, pp. 76—78. An appeal 
also lies from an order under section 497 of the Code 
relating to the grant of compensation to the defendant 
for the issue of an Injunction upon insufficient grounds.® 

Where a permanent Injunction has been granted by the 
judgment, the right of appeal is governed by the Charters 
of the High Courts^ the provisions of the various Civil 
Courts Acts,® and the ordinary rules contained in the 
Civil Procedure Code relating to appeals from original 
decrees,® from appellate decrees'^ and to the Privy Council.® 

§ 43. A Court may before or on the hearing of a suit Eeferonco, Re- 
or appeal in which the decree is final either of its own vio^" f”** 
motion or on the application of any of the parties refer 
®**y <luestion of law to the High Court for its decision.® 

And the High Court may, for the purposes of revision, call 
for the record of cases which are not appealable to it.‘® 

F urther any person considering himself aggrieved by a 
decree or order from, which an appeal is allowed, but 
from which no appeal has been preferred ; or by a decree 


* Zabacla Jan v. MnhammwX 
Taictb, I. L. B., 15 All., 8 (1892). 

» Luuhv, Luis, h L, R., 12 Mad., 
186 (188S). 

® Oiv, Pr. Code, s. 588, cl. (24) ; 
see as to such orders ante, pp. 
94-96. 

^ Letters Patent, 1865, els. (15) 
and 16 (Calcutta). The provisions 
of the Letters Patent for the 
Madras and Bombay High Courts 
are muMis mutandis the same as 
tho«(^ for the Calcutta High Court. 
Letters Patent, N.-W. P., 1866. cl. 

r Act XII of 1887 (Bengal), §§ *20, 


21; Act III of 1873 (Madras), § 13 ; 
Act XIV of 1869 (Bombay), §§8, 
16, 17, 26. 

« ib., Ch. XLI. 

’ W., Ch. XLir. 

• ib,y Ch. XLV ; as to Pauper 
Appeals, V. ib,, ss. 592, 593. 

® Civ, Pr. Code, § 617. 

f6., § 622. For examples of the 
exercise of such power of revision 
in the matter of Injunctions, see 
Luis V. Luis, I. L. R., 12 Mad., 186 
(1888) ; Oossain Money Puree v, 
Oour Pershad Singh, I, L. B., 11 
Cal., 146 (1884), cited ante,, pp, 78, 
79. 
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or order from which no appeal is allowed ; or by a judg- 
ment on a reference from a Court of Small Causes, may 
apply for a review of judgment to the Court which passed 
the decree or made the ordexv or the Court, if any, to 
which the business of the former Court has been transfer- 
red* This power of review of judgment is exerciseable 
either by Courts of first instance or Courts of Appeal upon 
the grounds and terms mentioned in the Civil Procedure 
Code^ and is distinct from an appeal, the former being a 
reconsideration of the same subject by the same Judge, 
the latter being a hearing before another tribunal. 

§ 44. When disposing of any application for an Injunc- 
tion, the Court may give to either party the costs of the ap- 
plication or may reserve the question of costs. Costs of an 
application ordered to stand over till trial, and costs reserved 
to be disposed of at the trial follow the event of the trial 
without any special direction. If the costs are not reserved 
upon an interlocutory application and in all cases when 
judgment is finally delivered in the action, the judgment 
will direct by whom the costs are to be paid. The Court 
has full power to give and apportion costs of every appli- 
cation and suit in any manner it thinks fit. But the gen- 
eral rule is that costs of an application or suit follow the 
event, and if the Court directs otherwise it must state 
its reasons in writing.^ So where a party is entitled to 
appeal and has obtained a decree he will be awarded the 
costs of the appeal even though it be a hard case.^ If 
both parties are in the wrong, no costs will be given to 
either side.^ A suit for an Injunction and including no 

» Civ. Pr. Code, Oh, XLVII. Sim. & St., 357 are given, as also 
For an example of review of judg- the several exceptions to these 
ment refusing an Injunction, see rules. 

Dhuronidhur Sen v. Agra Bank^ • CalHon^iHarjimny^Naf^iTri- 
I. L. R., 5Cal., 86 (1879). n/m,I.L.E.,19Bom„761,770(i896)[. 

» Civ. Pr. Code, Ch. XVIII ; see ♦ Hilliard v. Hansoti, 21 Ch. 
Kerr, Inj., 31,32, where the rules 69; Aylwin v. Xmw, 47 L. T. K. 
laid down by Sir John Leaoh ini S*, 568. 
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claim for damages is not a suit to recover a debt or damages 
within section 376 of the Civil Procedure Code dealing 
with payment into Court. In such a case a Judge has full 
power under section 220 of the Code to apportion the 
costs: but the principle underlying section 379 of the 
Code ought to regulate the discretion of the Court in 
directing the payment of costs J 

§ 45. An order granting a temporary Injunction may jflnforcomcut 
be enforced by imprisonment of the defendant for a term 
not exceeding six months, or the attachment of his property lujunc- 
or both.^ The High Courts in India have further all the 
powers of a Court of Equity in England for enforcing 
their orders and decrees in personam.^ The remedy for 
the enforcement of decrees granting permanent Injunctions 
lies in execution of the decree and the procedure laid down 
by the Code relating to the execution of decrees is to be 
observed.^ The practice to be followed in the case of 
breach of an Injunction has been dealt with in § 28 ante.^ 

§ 46, Suits for Injunctions, except suits to restrain 
waste which must be instituted within three years of the 
date when the waste begins,® have not been specially 
provided for by the Limitation Act, A suit for a perpe- 
tual Injunction under section 54 of the Specific Relief 
Act falls under Article 120 of that Act,^ which provides 
that a suit for which no period of limitation is provided 
elsewhere in the schedule must be instituted within six years 
of the date when the right to sue accrues.® The doctrine 
of laches is however applicable to suits for Injunctions 


‘ Luxumon Nana PatU v. Moro- 
ha Mamcrishnat I. L. B., 21 Born,, 
502 (1896). 

• Civ. Pr, Code, § 493 ; v. ante^ 

p. 80. 

• V. ante, p. 79, et ibi vasaa, 

• V, ante, pp, 81—83, et ibi oaeas. 

• V. ante, pp. 87—94 ; Hi^h, Inj., 
|§ 1416-1449 j Hilliard, Inj., 172- 


186. 

• Act XV of 1877 (Limitation), 
Art. 41. 

Kanakasubai v. Muttu, I.L.B., 
13 Mad., 446 (1890). 

• Sea Manga Pai v. Baba, I,L.R., 
20 Mad., 398 (1896), whore it was 
held that the suit for an Injunction 
was not barred. 
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f^nd the Court will, in IhP exercise of the discretion which 
it has, decline, in the absence of special circumstances, 
to make a decree even if a much lesser time than six 
years has elapsed.^ Where a decree awards a perpetual 
Injunction, application for execution of the decree must 
be made within three years from the time when there is 
a breach of the Injunction.® A suit for compensation for 
injury caused by an Injunction wrongfully obtained must 
be instituted within three years of the time when the 
Injunction ceases.® An application to revive a previous 
application for execution which had been temporarily 
suspended by an Injunction, or by reason of an order 
under section 280 of the Code or other obstacle is accord- 
ing to the Calcutta, Bombay and Allahabad High Courts 
governed by Article 178 of the limitation Act. The 
three years are to be computed from the date on which 
the Injunction or other obstacle is removed.* In com- 
puting the period of limitation prescribed for any suit, the 
institution of which has been stayed by Injunction or 
order, the time of the continuance of the Injunction or 
order, the day on which it was issued or made, and the 
day on which it was withdrawn, shall be excluded.^ 


• Mitra’s I-iaw of Limitation* 3rcl 
ed., pp. 764, 00,68, 09; and v. ante, 

pp. 1‘20— 122. 

• Sactagopa v. KrishnainanhcLTi, 
I. L. R., 12 Mad., 364 iXSSO) ; Act 
XV of 1877, Art. 178. 

• Act XV of 1877, Art. 42 ; 
V. ante, pp, 95, 96, Wlica the at- 
tachment of moveable property 
released under s. 280 of the Civ, 
Rr. Code, is maintained by an 
Injunction issued in a suit under 
s. 283, and such suit is ultimately 


dismissed, a suit to recover dam- 
a;^es for injury to the property, 
while under attachment, is govern- 
ed by this article. Mitra’s Limi- 
tation , p. 683 ; citing Run jab Re- 
cords, Hivcte, 137. 

^ Miti’a’s Lincitation, p. 880, et 
ibi COSOS. According to the Mad- 
ras High Court all applications 
for execution are governed by 
Art. 179. JSTarayano v. J*appi, 
I. L. R., 10 Mad., 22 (1886). 

• Act XV of 1877, ». 16. 
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Injunctions in respect of Juwcial Pkocebdinos. 


§ 47. Control and Stay of Froceed- 
ING3 

§ 48. Injunctions in Kestraint 
OF Proceedings 

(i) iu England ; 

(ii) in India prior to the Specitic 

Relief Act. 

§ 49. Present Law — 

(i) Contemplated Proceedings 
may be stayed 


(ii) but not ponding iDroceeding.s 
unless there is danger 
of — 

(iii) multiplicity of proceedings — 

(iv) and the proceedings stayed 

are those of a Subordinate 
Court. 

§ 50. Wronopul Salk in Execution 
of Ekckbb. 


§ 47. Where there is a single judicial proceeding the Control and 
Court has power to transfer the proceeding from one Court ceeTiings. ^ 
to another to stay proceedings,^ or execution of a decree 
passed therein.^ 

Whore there is more than one judicial proceeding one 
such proceeding may be affected by another in several ways. 

Thus no Court can try any suit or issue in which the 
matter in dispute dias been in issue in a former suit, 
and has been therein heard and decided ;* nor any suit 
in which the matter in dispute is also in issue in a 
previously instituted pending suit.^ Superior Courts may 
enforce the performance of public duties by inferior 


V Civ, Pr. Code, ss. 22—25 ; oh to 
transfer in criminal cases, see Or. 
Pr. Code,«s. 191, 192, 526—528. 

• Civ. Pr. Code, s. S20 ; see also 
Or. Pr* Code, s. 84^ 


8 Civ. Pr. Code. ss. 239—243, 546 
qf, also Cr. Pr, Code, s, 394. 

^ Civ. Pr. Code, ss. 13, 14 
also Cr. Pr. Code, s. 403. 

» Civ. Pr. Code, s. 12, 
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Courts and a superior Court may further restrain by 
Injunction a judicial proceeding of a civil nature pending 
in a subordinate Court where such restraint is necessary 
to prevent multiplicity of proceedings.* 

Injunctions in § 48. Of the various forms of procedure touching the 
proceedings control, stay or continuance of proceedings, it is only vwth 
the last that the present chapter is concerned. 

(i) in England ; Prior to the Judicature Act of 1873, there were two 
classes of Courts, namely, Courts of Common law and Courts 
of Equity, as there were two sets of rights, namely, legal 
rights and equitable rights. It might and frequently so 
happened that a plaintiff possessed an undoubted legal 
right in a Court of Common law and that the defendant 
had no defence in such Court though entitled to relief in 
a Court of Equity. In such a cas^e an Injunction granted 
by the Court of Chancery to restrain judicial proceedings 
in a Court of law whether before or after judgment, pro- 
vided a remedy by means of which the plaintiflP was pre- 
vented from taking an undue advantage of the defendant 
and enabled the latter to obtain the decision of a Court of 
Equity upon the question of his claim to equitable relief, 
against the legal demand of the plaintiff.® The principle 
upon which this jurisdiction was exercised was that where- 
ever a party by fraud, accident or otherwise has an advan- 
tage in proceeding in a Court of ordinary jurisdiction, 

* specific Relief Act (I of 1877), Dhuronidhur Sen v. Agra JBank^ 

fs. 45-- 51. See Shortt on Extra 4 Cal,, 380, 396 (1879). [In- 

Eegal Remedies (1888), pp. 340, et junctions were granted “ upon the 
seq, ; Spelling’s Extraordinary Re- assumption that the rights of the 
lief, § 136. I)arties could not be fully enquired 

■ Act I of 1877, 3. 66, els. (a), (6), into, except in the Court of Chan- 

eery itself. But it is significant 

* For instances in which this that 93 soon as all the Courts of 
equitable jurisdiction was com- Westminster Hall came to the 
lijonly exercised, see SnelFs Prin- Courts of Co-ordinate jurisdic,tion 
ci pies of Equity, 11th ed., pp. 679 under the new Judicature Acts 
--583 ; see also Eden, Inj., Ch. II ; this proceeding by way of Injunc- 
Drewry, Inj., Part I ; High, Inj., tion was abolished,” per Mark- 
45—277 ; Hilliard, Inj„ 1B7— 311. by, J.] 
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which must necessarily make that Court an instrument of 
injustice, and it is therefore against conscience that he 
should use the advantage ; in such cases to prevent a mani-* 
fest wrong, Courts of Equity interpose, by restraining the 
party whose conscience is thus bound from using the advan- 
tage he has improperly gained J The Injunctions thus 
issued by the Court of Chancery for controlling proceed- 
ings in other suits were not orders issued to such other 
Courts but to the party ^ such party being amenable to the 
jurisdiction of the Court granting the Injunction and 
capable of being acted on by the process of contempt of 
Court and were in fact orders in personam? The Injunc- 
tion neither assumed any superiority over the Court in 
which the party is proceeding, nor denied its jurisdiction, 
but was granted on the sole ground, that from certain 
equitable circumstances, of which the Court issuing the 
Injunction has cognisance, it was against conscience for 
the party to proceed in the cause.® Injunctions to stay 
proceedings at law were sometimes granted to stay trial ; 
or after verdict to stay judgment or after judgment to stay 
execution. The common mode in which relief was granted 
was after judgment, by enjoining the plaintiff not to sue 
out execution upon the judgment.^ 

In consequence of the above-mentioned duality in the 
legal system the oases in which equity interfered by Injunc.- 
tion were usually classed under two heads as being either 
(1) cases of Injunction to prevent the inequitable institution 
or continuance of judicial proceedings ; or (2) cases of 
Injunction to restrain wrongful acts unconnected with 
judicial proceedings. 


* Joyce’s Doctrines, 9 ; fJhuroni- 
dhur Sen v. Agra Bank, I. L. R., 
5 Cal., 86, 96 (1879). Kunhamed v. 
Kutti, I. li. R., 14 Mad., 167, 168 
(18#l) ; Moran v. River Steam Navi- 
gation Company f 14 B. D. R., 352, 
359 (1875); Hilliard, Inj., 187— 
311. 


• Venkatesa Tawker v. Ratnaeami 
Chetliar, I. L. R., 18 Mad., 338, 
341 (1895) ; Joyce’s Doctrines, 9. 
In re Artigtic Colour Printing (76., 
14 Ch. D., 502. 

• Joyce’s Doctrines, 9 ; dnell’s 
Equity, 679. 

^ Hilliard, Inj., p. 1^. 
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By the Judicature Act»^ 1873, the doctrihes of the 
Chancellors were finally and completely adopted into the 
law of England and the remedy by Injunction, which Was 
theretofore almost entirely peculiar to the Court of Chan- 
cery, was rendered equally exerciseahle by Courts of law, 
as it had been by those of equity. By that Act there has 
been a fusion of law and equity into one system which is 
administered by all Courts without distinction, though for 
the sake of convenience certain classes of cases are allot- 
ted to each of the divisions of the High Courts. The 
former jurisdiction of the Court of Chancery to restrain 
by Injunction an action at law in all cases where the 
defendant to the action could show that he had a good 
equitable defence lias been abolisbed by tbe Judicature 
Act, which however provides that every matter of equity, 
in which an Injunction against the prosecution of a pro- 
ceeding might have been obtained, if that Act bad not 
been passed, may be relied on by way of defence to the 
action.* In consequence of these provisions, Injunctions 
properly so called, now fall for tbe most part under one 
head only, that is to say, the second of the two heads 
above mentioned. At tbe present day instead of the In- 
junction, a stay of proceedings or othei* like remedial order 
would be made in the action.® There are, however, still 
certain continuing powers of the Court to grant Injunc- 
tions in respect of legal proceedings. Thus an action not 
pending but only contemplated, or a pehding action in a 
foreign Court, may still, tbe case being otherwise proper, 
be restrained by Injunctions.* 


» Ss. 16, 21, 23, 24, 25 ; by es. 24, 
25, it is enacted tbat law and eq^uity 
shall be ad ministered concurrently, 
and that wherever there is a oonilict 
the rules of equity shall prevail. 

• Kerr, Inj., 7, 8, 675- 

• Snell’s Equity, 678, §79. 

^ JC«rr^*InJ.j 7, 8, 675, / 


Artnstrong v. A-rtnatrong^ 1892, 
p* 98 ; the Courts in India would 
appear to have no jurisdiction to 
stay pending proceedings in a 
foreign Court, see Act I of lfe77, 
s. 50, cl. (6) ; Madras li. JT,, 
v and vl^ p, 164, vol. v. May As 
June, 1895, As to powers, of 



B^SPBOT of JfODlOlAIi PBOCEBDINaS. 175 

Tbe Sttprom^ Gotirts followed the law and practice of (U) in IntKa 
the Ooiirt of Chancery* They possessed as well an equity lujliof 

as a comtiion law side, though (in this differing from the 
English Courts) the same J udges administered both 
common law remedies and equitable reliefs.^ In the 
mofussil the distinction between law and equity never 
prevailed. The eshiblishment of the Presidency High 
Courts in 1862 assimilated the judicial system in this 
country in nearly every material respect to that which has 
prevailed in England since the Judicature Act. In India 
the Courts are both Courts of Equity and Courts of 
Common Law in one.^ It follows from the dissimilarity 
of the circumstances of this country from those which 
existed in England prior to the Judicature Act that the 
English case law anterior to that period is not here of 
much assistance. 

The reported cases show that prior to the Specific Relief 
Act the High Courts restrained by Injunction proceedings 
both instituted and pending in the mofussil against the 
Court Receiver to recover possession of part of certain lands 
wdiich were in the hands of the receiver as also proceed- 

Courts of Bankruptcy, see exparto 
Ditton; In re Woods^ 1 Oh, D., 

667 ; Exparte Reynolds ; In re 
Barnett^ 15 Q, B. B., 169, 

* Clarke’s Hules and Orders, 1829? 

Preface, p. x ; Cowell’s ’Vagore I.aw 
Liectures, 1872, p. 63 ; see the Char- 
ters, 13 Car. II ; 35 Car. II, 9th 
Aug. 16S3 ; 13 Geo. I ; Borrodaile 
V, Chainsook BiMsiranij 1 Hyde, 60- 
61; 13 Geo. Ill, c. 63, s, 18,26th 
March 1774 ; Charter establishing 
Supreme Court at Fort William, 

Bengal ; 39 and 40 Geo. lit, c. 79, 

S. 2, 26tb Dec. 1801 {id, Madms) ; 

4 <Jfeo. IV, o. 71, 8. 7, 1823 (W. 

Bombay). See pp. 6— -8, ante, 

* See Objects and Beasons to 
Specific Belief Bill, “tt is hardly 


necessary to observe that in a coun- 
try where law and equity aro ad- 
ministered by the same Courts the 
subject of staying legal proc^d- 
ings need not bo dealt with at 
much length.” 

® Beer Chunder JhoograJ Oohas- 
nee v. Hogg, Cor. 56 (1864). The 
Injunotion in this case went not 
only against the defendant but 
also enjoined the Principal Suddor 
Araeen in whose Court the suit was 
instituted from proceeding in the 
matter, until the further orders of 
the High Court. In JDhuruntdhur 
Sen V. Agra Bank, I. L. R., 4 OaL, 
380(1878) ; S. C. in review, I. B. B., 
5 Gab, S6(1870)the execution sought 
to be restrained was also pehding. 
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ings not instituted but threatened,^ and prohibited the exe- 
cution of a decree which had already been obtained,*^ and 
any decree that might be obtained in a contemplated suit, 
until a certain date fixed by the order of the Court,® In the 
last cited case the proceedings were threatened to be taken 
in a Court subordinate to that from which the Injunction 
issued > In a subsequent case® the proceeding sought to 
be restrained was both instituted and pending, and the 
decree in respect of which the Injunction was sought was 
that of a Court exercising co-ordinate jurisdiction with 
the Court in which the Injunction was applied for. In 
the first instance the Injunction was refused,® but subse- 
quently upon review of judgment the Injunction was 
issued upon grounds which it is not easy to understand in 
so far as the distinction made by the Court of Review^ 
between an Injunction issued to or affecting the Court 
itself and an Injunction issued against the party himself 
is one common to all Injunctions in restraint of judicial 
proceedings. The ratio decidendi y however, appears to 
have been that the order complained of was a mere 
nullity inasmuch as the plaintiff Bank was no party to the 
original suit in which the decree sought to bo executed 
was made and was not the legal representative of such 
party. The order was in effect an order that a decree 
should be executed against a person, who was not in fact a 
party to the suit. The property therefore sought to be 
attached in execution was the property of the plaintiff 


• Moran, v. Mloer Steam Naviga- 
tion Co-mi>any, 14 B. L. R.., 352, 361 
(1875) [judgment of the Court of 
8rst instance]. 

• A^nantnalh L>ey v. Mackintosh, 
6 B. B., 571 (1871). Tlie execu- 
tion restrained in this case does 
not appear to have been pending. 

• Moran v. River Steam Naviga- 
tion Company, supra, 366 [judg- 
ment in appeal]. 


* See Z?huruniUhnr Sen v, Agra 
Rank, I, B, R., 4 Cal. at p. 397 
(1878). 

* Dhtirunidhur Sen v. Agra 
Rank, I. B. R., 4 Cal., 380 (1878), 
S. C. in review, 1. B. R,, 6 Cal*, 
86(1879). 

* ia„ I. B. R., 4 Cal., 380. ^ 

» id., I. B. R., 5 Cal., 96; see Ven- 
katesa Tawker v. RamasanH Chet- 
tiar, I. B, R., 18 Mad., 341 <1895). 
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bank and the defendant was wrongfully attempting to sell 
that property before any adjudication had been made of 
his right so to do and he was so acting in a suit brought 
against a third person to which suit the Bank was in point 
of law no party.^ It is to be noted moreover with regard 
to wrongful sales in execution of a decree that section 92 
of the Civil Procedure Code (Act VIII of 1859) corre- 
sponding with section 492 of the present Code contained 
no provision with reference thereto.^ 

It was also held that the purchaser of a share of a decree 
who has failed in the endeavour to get the Court executing 
it to put him upon the record for the purpose of obtaining 
the benefit of the decree, has no right to an Injunction to 
prevent the decree-holder from executing the whole decree 
without regard to the sale even If the purchase is made 
on behalf of the judgment-debtor ; ho could only got a 
right to an Injunction of the kind, if the sale amounted to 
a release from the decroc-holder to the judgment-debtor 
from his liability under the decree.® 

§ 49. The Specific Relief Act passed in 1877^ and Present law. 
sections 492 and 493 of the present Code of Civil Procedure 
contain the law now in force upon this subject. Section 56 
of that Act applies no doubt in terms only to perpetual 
Injunctions, temporary Injunctions being left by section 
53 to be regulated by the Code of Civil Procedure.® Sec- 
tion 56 therefore does not affect temporary Injunctions 
against wrongful saU in execution of a decree applied for 
under section 492 of the Civil Procedure Code.® In a 
general manner however the same principles must equally 


* As to the order beingf a nullity 
all Courts were agreed, soel. L.R., 
4 Cal. , 383, Wh ite, J. ; ib, 395, per 
Markby, J,, ib. 391, per Ainslie, J.; 
1. L. B., 5 Cal., 95, 97, per Garth, 
C. J. '^or a somewhat analogous 
case, see Krishnetji v. VithatraVy^ I. 
li. B., 12 Bom., 80 (1887). 

V. post 

W, IR 


* Mmsamut Rohimunnlssa v. 
NawabLeakut AH Khany^l W. B., 
506 (1874). 

♦ Act I of 1877, s. 56, els. (a), (b) 
and {e), 

• Amir Diilhin v. Administra- 
tor-Oenercil of Bengal y I. h. R., 23 
Cal., 351 (1895). 

« id. 


12 
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apply to the granting of a temporary aa to a perpetual 
Injunction and these principles must therefore be sought 
in the SpeoiBc Relief Act itself.^ 

As the subject-matter of complaint may be either a 
breach of contract, or civil wrong, or an act which is 
criminal, so judicial proceedings may be either civil or 
criminal. An Injunction cannot be granted to stay pro- 
ceedings in any criminal matter.*^ But if an Act which 
is criminal touches also the enjoyment of property, the 
Court has jurisdiction, but its interference is founded solely 
on the ground of injury to property.® With regard to 
civil ‘‘ judicial proceedings ” a term which includes both 
an action and proceedings taken in execution^ of a decree 
obtained therein, the rule is that a judicial proceeding not 
pending but contemplated and threatened only may be 
restrained as also a pending proceeding provided that 
such proceeding is pending in a Court subordinate to that 
from which the Injunction is sought, and such restraint 
is necessary to prevent multiplicity of proceedings.* In 
other cases no Injunction will issue. 

Injunctions of this class which will be granted may 
thus be divided into (1) Injunctions in restraint of suits 
or applications for execution which are not instituted and 
pending, but are contemplated and threatened only.® And 
Injunctions in restraint of such applications for execu- 
tion may be (a) Injunctions restraining the execution of 
any decree which might be obtained* in a contemplated 


» V. €tnte, p. 9. 

• A.ct I of 1877, s. 66 , cl. («) ; see 
Kerr, Inj., 6 ; Joyce’s I>octrine 3 , 
291, 292 ; Snell’s Equity, 11th ed«, 
582 ; and ante^ pp. 40, 41. See 
Madras I*. J., p. 165, Parts v and 
vi, Vol. V, May and June 1895. 

* V. an^s, pp. 40, 41. 

♦ A.pp%M, V. 1, I 4 . R,, 14 

Mad., 425 (1891) ; V'eriktUs^a Taw- 


her V. RatYMsa-nxi ChettiaTy I. ti. it., 
18 Mad., 338 (1895). 

• Act I of 1877, s. 56, els. (a) & (/>). 

• Moran v. River Steam JSTaviffah 
tion Company y 14 B. li. 352 
(1875) ; Appvx v. Raman^ I, Xt. R.,! 
14 Mad., 425, 429. 430 (1891). f {See 
Venkateea Tawher v. Ratnasami 
Chettiary I. B. R., 18 Mad., 341 
(1895).J 
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action (i^) restraining the execution of a decree which 
has already been obtained, but in respect of which at the 
date of the issue of the Injunction no application for 
execution has yet been made.^ (2) Injunctions in res- 
traint of pending suits and pending applications for execu- 
tion, that is Injunctions in restraint of the execution of 
decrees already made and upon which decrees at the date 
of the application for an Injunction, steps have been 
already taken in execution (3) Injunctions which are 
issued not in general restraint of execution whether 
pending or not, but in prevention of wrongful sale 
in execution of a decree, may be conveniently con- 
sidered separately from the two classes above men- 
tioned.* ^ 

In the case of a fraudulent decree the remedy would 
appear to be by way of Injunction to restrain the party 
from executing the decree.® 

The Specific Relief Act only forbids the issue of Injunc- (jj contem- 
tions in restraint of pending proceedings.® So in England 
it has been held that although the Court has no longer i>e stayed, 
jurisdiction to restrain a pending action yet an Injunction 
may be granted to restrain the institution of proceedings.’ 

Thus an Injunction has been granted to prevent a wife 
from instituting proceedings against her husband in the 
Divorce Court for restitution of conjugal rights and a 
person claiming to be a creditor of a company was restrain- 
ed by Injunction from presenting a petition for winding 
up the company when the debt was disputed and the com- 


* Moran v. River Steam Naviga- 
tion Company ^ 14 B. li. K., 352 
<1875). 

* A'j^u V. Raman^ 1. li. R., 14 

426, 430 (1891). The deoinious 
Kunmt.med v. Kutiiy I. L. H., 14 
Afad., 167 (1891) ; Anantnath Bey 
\i MaekiMo^y 6 571 (1871), 

appear also to be cases of this kind. 


■ V. poaty p. 181. 

^ V. posty p. 184. 

• Kuhhamed v. Kutti, 1« 

14 Mad., 167 (1891). 

• ». 66, cl. (a). 

» Resant v. Woody 12 Ch.D., 630 ; 
Jffart v, JIarty 18 Ch. D., 671 ; Kerr, 
Inj.,8. 

• Besant v. Wood, supra. 
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paiiy was solvent.^ If the proceedm^y be not ponding at 
the date of the institution of the suit in which the Injunc- 
tion is sought, but is contemplated and threatened only, 
there is nothing, the case being otherwise proper, to prohi- 
bit an Injunction being granted against the actual insti- 
tution of such threatened proceedings.^ And this is so, 
whether such proceedings be an intended suit ^ or in- 
tended application for execution of any decree which 
may be obtiiined in a contemplated action,^ or which has 
already been made.^ In the first of* the cases last cited 
a Subordinate Judge prohibited certain parties from exe- 
cuting a decree which had been passed in their favour, 
and wliich was on the file of the District Judge, it appear- 
ing that no application for executioe had 3"et been made. 
It was held that the proliibition was not an Injunction to 
stay proceedings in the Court of the District Judge, but 
that the effect of the Injunction granted b^" the Subor- 
dinate Judge was to prevent those parties from applying 
to the District Court to execute its decree. As no appli- 
cation for execution had yet been made, and as, so long as 
the Injunction was in force, none could be made, therefore 
no pending proceeding of a Court was restrained by the 
Injunction.^ 

• Oircla MesCaurant, etc,, Co. v. Mad,, 425, 430 (1891) ; sec Venkate^ 

18 Oh. D., 555. sa Tawkftr v. Ratnasami Chetiiur, 

• See Moran v. River Steam Na- I. D. R., 18 Mad., 341 (1895), It. 

vigaiion Company^ 14 B. L. R., 352 has been, suggested tliat the deci- 

(1875) ; Appu v. Rarnan, I. B. R,, .sion first cited is erroneous inas- 

14 425, 430(1891). mucb as s. 56, cl. (?>), refers to 

® See Moran v. River Sleatn Nu- proceedings whether pending or 

vigation Company (judgment of not and prevents an injunction, 

Original Court). whereas in the case cited the Coux*t 

*• See id, (judgment of Court of wars not subordinate, and tlia4 

Appeal). clause permits an injunction to 

• Appu V. Ramany I. B. R., 14 stay the institution of proeeedifigs 

Mad., 425, 430 (1891) ; and see also in a Subordinate Court only (Mad - 

Anawtnath JDey v. Mackintosh, 6 B. ras I^aw Journal, Vol. v, M^ and 

D. R., 571 (1871) Kunhamed, v. Juno 1895, pp. 102, 165). But it is 

Kutti, I, I*. R., 14 MaA** 107 (1891), admitted that. Injunctions acting 

• Appu V. Raman, t. R., 14 merely in personam, it is difiSlcult 
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An Injunction cannot bo granted to stay a judicial (ii) but not 
proceeding pending at the institution of the suit in which ceeiLi^uniesa 
the Injunction is sought unless such restraint is neces- 
sary to prevent a multiplicity of proceedings,* and the 
proceeding sought to be restrained is that of a Court 
subordinate to that from which the Injunction is sought.^ 

These provisions of the Specific Relief Act have in view 
two important prerogatives of the Court of Chancery, 
viz, : — Firstly^ that of staying pending j)roceedings at law 
by what was known as a common Injunction in all cases 
where the defendant would show a good equitable defence ; 
a prerogative which has now been abolished by the Judi- 
cature Act though the equitable plea upon which such an 
Injunction would forlnerly have been based may be relied 
on by way of defence in the action.® Secondly^ that of 
suppressing useless litigation and of preventing a multi- 
plicity of suits, the design being to procure repose from 
perpetual litigation.'^ “ Clause (a)® of section 56 of the 
Specific Relief Act is apparently taken from s. 21 (5) of 
the English Judicature Act of 1873 which was as fol- 
]q^vs ; — ‘ No cause or proceeding at any time pending in 
the High Court of Judicature or before the Court of 
Appeal shall be restrained by prohibition or Injunction.’ 

The object of the enactment appears to have been to do 
away with the use of Injunctions as a means for con- 
trolling proceedings in other Courts and it has been 
adopted in Act I ot 1877 to prevent in the Courts of this 
country the use of any such jurisdiction.”® Where judicial 

to understand this departure from • cl. (6). 

English law, according to which * v. antey p. 172. 
the institution of proceedings in * Story, Eq., § 852, et seq,, 2nd 
any Court can be stayed. It is English ed. ; Nelson’s Specific 
sulgnitted that the decision is Relief Act, 290, 291. 
correct and that the proceeding • The report has “cl, (6)” but 
refeiTed to in cl. (6) is a pending this is an error, 
proceeding. * Appu v» Monutn^ I. Li. R., 11 

» Act I of 1877, s. 66, cl. {a). Mad., 425, 429 (1891). 
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proceedings are pending, as where a decree tas been 
made and at the date of the application for an Injunction 
proceedings have been commenced and are pending to 
execute that decree then, unless the proceedings are 
pending in a subordinate Court and restraint is necessary 
to prevent a multiplicity of proceedings, no Injunction 
can issue to restrain stloh execution.* 

Particularly, since the passing of the Specific Relief 
Act an Injunction may properly be granted if, on a con- 
sideration of the facts of the case, the Court thinks 
that that remedy is necessary in order to prevent repeti- 
tion of injury and multiplicity of suits.® The Specific 
Relief Act in this j)rovision has in view the jurisdiction 
of Courts of Equity by Bills of Peace bearing some resem- 
blance to Bills quia timet to suppress useless litigation 
and to prevent multiplicity of suits, the design being to 
procure repose from perpetual litigation.* It enacts that 
when the defendant invades or threatens to invade the 
plaintiff’s right to, or enjoyment of, property the Court 
may grant a perpetual Injunction where it is necessary to 
prevent such multiplicity.* Where in England a Bill of 
Peace would have lain, or as now, an action in the nature 
of such a Bill, that is (1) where there is one general 
right to be established against several or a number of 


* Vetikatesa Tawker v. Ramaaami 
Chettiar, I. L. R., 18 Mad., 338 
<1895) ; and see Muhip Singh v. 
Chotu, I. L. R., 5 All., 429 (1883). 

• Aotl of 1877, 8. 56, cl. (a) : Mam 
Chand Dutt v. Watson Co., I, U. 
R.. 15 Cal., 220 (1887) per Wilson, 
J. * * It is most desirable to guard as 
far as possible against a multi pli- 
catioie of suits.’* Psr Straight, J., in 
JSirpa Dayol v. Mani Kishori^ 
I. I4. R., 10 All.. 80. 82 (1887). So 
also in Moran v. River Steam Na- 
vig<i^ion Company^ 14 B. la. R., 
369 (1875), one Of the grounds upon 


which the Injunction was gi’anted 
was tlio prevention of simultane- 
ous litigation in the High Court 
and tho Mofussil between the same 
paHies. 

® See Snell’s Eq., 629, 630; Kerr, 
Inj„ 586— 688 ; Story, Bq.. § 852, et 
seq ; Nelson’s Specific Relief Act, 
291. . 

• In Venkatesa Tawker v. jBaWfe 
sami ChettiaTy I. Ii. R., 18 Mad., 
338, 341, 342 (1895), it was \eld 
that the Injunction there prayed 
for was not necessary on this 
ground. 
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distiact persons/ or (2) where the plaintiff after repeated 
and satisfactory trials has established his right and yet is 
in danger of further litigation and obstruction to his 
rights from new attempts to controvert it •/ under either 
of these circumstances an Injunction staying a pending 
judicial proceeding may bo granted. By the Act, how- 
ever, an Injunction against pending proceedings is only 
granted to prevent multiplicity,® and only in cases where 
the Court in which the proceedings are to be stayed is 
subordinate to that in which the Injunction is sought.^ 

Even if a proceeding be pending which it is necessary (iv) and tho 
to restrain to prevent multiplicity of proceedings no siSyed*^arf* 
’Injunction can issue unless the proceedings sought to be 
stayed are those of a Court subordinate to that from which 
the Injunction is sought.® Under no circumstances can one 
Court restrain by Injunction proceedings pending in an- 
other (Jourt which is not subordinate to it. Tho proceed- 
ing which is mentioned in clause (/>) is a pending proceed- 
ing.® If the effect of the Injunction is merely to prevent 
the institution of proceedings in a Court whether subordi- 
nate or not subordinate, or to restrain pending proceedings 
ill a Subordinate Court, it may go.'^ But if the proceed- 
ing is pending in a non-Subordinate Court® or in the same 
Court^ the Injunction cannot issue. This provision does 
not apply to temporary Injunctions against wrongful sale 
in execution of a decree.^® 


* Story, Eq., §§ 854—856 ; Keir, 

Inj., 686— ‘588; Nelson, op. 291, 

• Story, Eq., § 859 ; Nelson, op. 

291. 

• Dhurunidhur «en v. AgraSank, 

I. L, B., 4 Cal., at p. 391 (1878). 

* id., at p. 396; Act I of 1877, 
S. 66, cl. (6). 

‘ ,^ct I of 1877, 8. 66, cl. (6). See 
Dhdruuidhur Sen v. Agra Bank, 
I. L. E., 4 Cal., 380 (1878). 

■ * Appu V. Baman, I. li. R., 14 
Iliad,, 425 (1891) in which cl. (6) of 


s. 56, Act I of 1877, was held not to 
be applicable as the proceedings 
sought to be resti^ained were not 
pending. 

’ ib. 

• Mahip Singh v. Chotu^ I. L, 
B., 6 All., 429 (1883). 

® Ymkatma Tawker v. Rmnasa- 
mi CheltUir, I. L. B., 18 Mad., 338 
(1895). 

*• AmirDuthin v. Administrator- 
General of Bengal^ I. L. B., 23 Cal., 
351(1895): v.po^#. 
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Wrongful sale § 50. If ill any suit it is proved that any property in 
aVecroe/^*^^ dispute ill the suit is in danger of being wrongfully sold 
in execution of a decree, the Court may issue an Injunction 
to restrain such sale.^ Section 92 of the old Code (VIII 
of 1859) contained no such provision, and it was accord- 
ingly held that property which was about to bo sold in 
execution could not be said to be in danger of being 
“ wasted, damaged or alienated by any party to the suit.”^ 
Under the old law, the procedure was by application to 
the Court of execution to stay the sale of the attached 
property pending the determination of title in the regular 
suit which was brought to establish it.^ But the Legisla- 
ture has deliberately altered* the law as laid down in the 
first and second of the cases last cited. In section 492 
of the present Code, other words have been introduced, 
namely, “ or wrongfully sold in execution of a decree,” 
and these words must be read with the previous part of 

* Civ. Pr. Code, s. 492, The property in the possession of the 
words “ or wrongfully sold in exe- plaintitf under a decree of Court 

cution of a decree” were first oV>taiuednponaniortgageexocAjt- 

added to the soertion by the Co<lo of od in his favour by a pernoii haV’ 

1877 (Act X of 1877); see Brojt-’mlra iug title. See also Attanf nnth Detj 

Kumar lUti Ch()wdhnri v, Jtup Loll v, Markinlosh, 0 B. L. it., 571 

Dass, I. L, K., 22 Cal., 515, 517 (1871). 

(1886). » UooYQa Churn C/uilff;rjm v. 

» Roy Lurhmiput Sinyh v. Seers- Ashootosh DaU, 24 VV. H.,70 (1875); 

tary o/ State, 11 B. L. R., Ai)ij. 27, Roy Liiehmiput Siriyh v. Seeretary 

(1873); S.O., 20 W, R., 11 ; followed of State, H B. B. R., App. 27 ; S. 

in Zturga Churn ChaUerjee v. O., 20 W. K., 11 (1873) ; 

24 W.R., 70(1875), Kunuir Rai (Jhoiedhuri v. Rup 

An Injunction however of this Lull Das, I. L., R., 12 I'al., 515, 517 

character appears to have been (1880). 

grante<i in two earlier cases ; Sres~ * See j’oport of Select Committee 
narain Chudeerbutty v. A.B, MiUsr, on the Civil Procedure Bill~-<‘ VV© 
6 B. L. B., 254 note (1870) ; Rup have empowered the Court to 

LaJ^l KhettTff v. Mahima Chnndsr grant an Injunction to stay a 

Roy, 5 B. li, R., 254 (1870). In the wrongful sale in execution of Ajt 

latter case the defendant who decree. We have been inforj^ed 

claimed through persons wdio that the corresponding clause of 

were alleged to havo no title was Act VIII of 1859 has been held hot 

threatening to sell in expeution of to apply to such a case. — ” (Jazstts 

a decree against those persons, of India, :i0th Sept. 1876, p. 947, 
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the section, that is, that any property in dispute in a 
suit is in danger.” The law does not say that a property 
is, or is about, to wrongfully sold, but that it is in 
danger of being wrongfully sold.* These words are wide 
enough to include,” and the section is, in fact, most com- 
monly applicable to claims in execution made under section 
278 of the Civil Procedure Code. If a claimant under that 
section, whose claim has been disallowed, institutes a re- 
gular suit against the decree-holder, the Court has power 
under section 492 of the Code to grant an Injunction staying 
the sale pending the decision of the suit.® And the Code 
having been amended so as to admit of the grant of an 
interlocutory Injunction in such a case, the procedure 
indicated by section 492 should be followed and a sale 
should, in the case of applications by third parties, be res- 
ti’uined by Injunction in the suit brought to try the title 
and not by the order of the Court executing the decree.^ 
And in the execution of a decree ordering the sale of 
property, it is not competent for a Court to refuse to sell 
it because a stranger, who is in possession of such property, 
impeaches the decree : the course open to him, if he 
wishes a stay of execution, being to file a suit and obtain 
an Injunction for that pur{>ose.^ But though where pro- 
perty is in danger of wrongful sale the Court may issue 
an Injunction restraining the defendant from enforcing 
his decree against the property, yet when the Court dis- 
misses the suit in which the Injunction is sought and has 
been granted, it has no right to further restrain the defend- 
ant from execution upon the mere possibilit}^ of the Appel- 
late Court reversing its decree. Once the suit is dismissed 
the Court has, in point of law, no power at all to deal with 

* ^roj^mlra Kumar llai Ckov)- phaziaes tho difference between the 
dhuri V. Itup Lall Daas^ I. L, It., former and present Jaw. 

12 Cal., 515, 517, 518 (1886). » VwrshoUam VUhal v. Purshot- 

* ® Ih. tarn Iftyxir^ 1. Li. R., 8 Bom., 532 

* ib,; a case >vhicli clearly cm- (1884). 
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ho proceedings in the suit in which es^ecution has issued^ 
Upon the dismissal of a suit for an Injunction restraining 
the sale, the Appellate Court may, under section 4S>2 of the 
Code, issue a temporary Injunction restraining the decree-* 
holder from proceeding with execution pending the appeal 
and the application may be granted subject to the terms 
of the applicant giving such seen ritj^- as the Court thinks 
The Code directs that ordinarily before granting 
an Injunction, notice of tbe application should be given 
to the opposite party.* "Where a Court made an order 
granting a temporary Injunction without directing notice 
of the application for an Injunction to be issued to 
the other side, and its order directing stay of sale of 
property in execution was passed e^v petrte^ without 
the other side being given an opportunity to show 
cause, it was held that the order was irregular.^ The 
application should be made without unnecessary delay® and 
should on the face of it disclose a sufficient ground to 
warrant an order under section 492 being made as prayed. ^ 
The moaning of the word ‘ wrongfully ’ may, in certain 
cases, bo open to doubt.® It is however clear that property 
is not in danger of being wrongfully sold when the plain- 
tiff has no title to or interest in it, or if he has an alleged 
interest, when such interest is not the subject of sale in 
execution.® So where ancestral property was attached in 
execution of a decree, and a son of the judgment-debtor 
instituted a suit to establish liis rights fo the property and 
made an application for a temporary Injunction directing 
stay of sale pending tbe decision of the suit, it was held 


• fJoaswivt Money J*tiree v. Gouv 

JPershad. Singh , I. I^. R., 11 

Cal- , 14G (1S84) ; referred to in 
Yiin\in~wi~X>owl<.ih. v, jAJvmedL AH 
Khan, I. L- R., *21 Cal., 661 
(1894). 

• Kir pa I>ayal v. Rani Kishori, 

I. f.. R., 10 AIK, 80 (1887K 

• at p. 83. 


^ Civ. Pr. Code, s. 494. 

A niolak Ram . V, Sahib Singh, 
I. L. R., 7 AIK. 55'J (1883). 

• 552. 

’ ' ■ ■ ir >■ 

® Kirpa Uayal v. Rani Ki»horn 
1. L. R., 10 AIK, 80. 82 (1887). - 

® Amoia/c Ram v. Sekhib ^ngh, 
1. L. R., 7 AIK, 660 (1885). 
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that, inasmtich as what was advertised to be sold was the 
right and interest of the plaintiff’s father in the property 
it could not be said chat the property was being wrong- 
fully sold in execution of a decree, and the temporary 
Injunction ought not to have been granted.^ It has been 
said that in interpreting this portion of the Code, a Judge 
cannot be too careful as to the mode in which he permits 
the machinery of the Courts to be used for the purpose of 
enabling a plaintiff in one suit to delay a decree-holder in 
another from obtaining the fruits of his judgment by exe- 
cuting his decree in ordinary course against the property of 
his judgment-debtor. At the same lime it is, of course, most 
desirable to guard, as far as possible, against a multiplicity 
of suits, which was one of the objects the Legislature had in 
view in passing section 492 in its present shape. The Courts 
will therefore, amongst other things, consider whether the 
refusal to grant the application for an Injunction will result 
in further litigation, and whether any practical injury will 
result to any one if the Injunction be allowed.^ It has been 
held by the Allahabad High Court that the term decree,’’ 
as used in the Code of Civil Procedure,® does not include 
the decree of a Court of Revenue, and that therefore an 
application under section 492 of the Civil Procedure Code 
for stay of sale in execution of a decree of a Court of 
Revenue in a suit under section 93 of Act XII of 1881 
cannot be entertained by a Civil Court.* 

Section 56 of the' Specific Relief Act was not intended to, 
and does not, affect temporary Injunctions applied for under 
section 492 of the Code against the wrongful sale of pro- 
perty in execution of a decree. Therefore a Subordinate 
Court may is^ue an Injunction restraining proceedings in 


* Arnolak Ram v. Sahib Singhs 
I. U B. , 7 All. , 550 (1885). 

• Per Straight, J., in Kir pa 

V, Rani Kishori^ I. L. B., 


10 All.. 80, 82 (1887). 

» 8 . 2 . 

^ Onkar Singh v. Bhup Singh, 
I. L. K., 16 All., 496 (1891). 
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execution pending before a Superior fJourt.^ Though, as 
a general rule^ the principles governing the grant of tem- 
porary and permanent Injunctions are the same,^ 3*et the 
substantial difference which exists between an Injunction 
in general restraint of execution and an Injunction against 
wrongful sale in execution only, affords a reason for deal- 
ing with an Inju.nction of the latter class on a special 
footing. That difference lies in the nature of the subject- 
matter of the Injunciion and of the proceedings restrained. 
In the case of an Injunction in general restraint of exe- 
cution, the applicant may have himself been a party to the 
suit in which execution has issued, and what is sought 
to be restrained is execution of the decree in its entirety. 
A wrongful sale is generally threatened when the property 
of some third person is taken in execution of a decree in 
a suit between others to which he was no party.® In such 
a case an application by a third person for an Injunction 
is in effect an application for restraint of execution only in 
so far as such execution involves the wrongful sale of pro- 
perty belonging to the applicant. The Injunction there- 
fore is primarily directed against the sale, and not the exe- 
cution generally which may, oven when an Injunction has 
been granted, proceed, except with respect to the parti- 
cular property the subject of the Injunction. Further, 
as was pointed out in the case last cited,'*’ the Court 
of execution deals with the matter only in a summary 
way, and it is therefore not anomalous or inconvenient, if 
its order, even if it be the order of a superior Court, 
should be made subject to the result of a regular suit 
which may lie in a Court of an inferior grade. On the 
other hand, when an Injunction is sought restraining exe- 

* Amir I>ulhin\. Administrator • Hilliard, In j., p. 249. 

General of Bengal^ I. L. R,, 23 Cal., ^ Amir Dulhin v. AdminietrUtor- 

351 (1895). General of Bengal, I. L. R., 23 

• anitf, p. 9. Cal., 351 (1895). 

® 8ee High, Inj., §§ 119, et seq. ; 
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cution in its entirety by a person against whom and whoso 
property generally execution has been directed to issue 
in a suit to which he was a party, there is, in fact, a sub- 
stantial interference in a judicial proceeding, for what is 
put in issue by the application for an Injunction is not 
whether a particular property is liable to be sold or not, 
but whether execution should proceed against a particular 
person at all. In the one case the Injunction is directed 
aiiainst the sale as an incident of execution, in the other 
against the execution itself. In the first case the person 
seeking the Injunction does not dispute the decree or the 
issue of execution against the property of the judgment- 
debtor, but contends that his own property is being wrong- 
fully sold as that of the judgment-debtor. In the second 
case the applicant contends for the special reasons alleged 
that execution should not issue against him at all. 
In the latter instance, if the execution proceedings be 
not pending, their institution may in a proper case be 
restrained, but if they be j)ending, they can only be 
stayed, if there be danger of multiplicity of proceed- 
ings, and the proceeding in question is that of a 
Court subordinate to that from which the Injunction is 
sought. 

Where a decree has been obtained against a person 
based on a personal obligation which ceases at his death 
and such obligation is not binding on and cannot be 
enforced against Iris heir and representative, an Injunction 
will issue restraining the execution of that decree against 
such heir and representative. The latter was no party to 
the suit in which the decree was passed, and as he bears 
no representative liability, there is no decree enforceable 
against him.^ 

In the case of suits to restrain execution of adjusted 
(iecrees, it is now established that section 244 of the Civil 


* KirishTiiaji v. VUhalrao^ I. Li. R., 12 Rom., 80 (1887). 
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Procedure Code is to be liberally construed, and tbat any 
suit which interferes with the conduct of execution pro- 
ceedings by the Court executing the decree is prohibited, 
such as a suit for an Injunction restraining execution of 
an alleged adjusted decree.^ 

^ Azi'zavi V. Matuh LcUl Sahu, tion against a particular property, 
I. L». R., 21 Oal., 437 (1893) : as to see Kalvanhha.1 mpchana y. 
Injunctions against breach of OIictncisftatn TjCtll J <idLutiathJi, X. Xj» 
covenant not to proceed in execu- R., 5 Rom., 29, 31 (1880). 



CHAPTER V. 


S' 

Injunciions against Aliknation, Waste, Damage on 
Fraudulent Disposition of Property Pendente lite. 


§ 51. Injunctions against Aliena < 
TioN, Waste, Damage or 
Fraudulent DispOvSItion 
OF Property Pendeiitfi lite , 
(i) Injunctions against waste, da- 
mage or alienation pendente 


lite, 

(ii) Fraudulent disposition of pro- 
perty by the defendant pew - 
dente lite , 

§52. Appeal from such Injunc- 
tions. 


§ 51. Sometimes an Injunction, whether temporary or injunctions 
perpetual, is the instrument by which the Court specifi- t^n*,”wa3fer^^ 
cally enforces the obligation if arising in contract, or spe- fraudulent 
cifically restrains the violation of those other obligations, <3^>osition of 

^ 0 7 property 

which are the subject of the law of tort. In other cases, a pendedUe lite , 
temporary Injunction is merely incident or ancillary to 
the general relief in this sense that it seeks merely to 
preserve the status qiio^ enjoining interference pendente lite 
by waste, damage or alienation with the subject of litiga- 
tion or the fraudulent disposition of his property by a 
party defendant to* a suit. Sections 492 and 493 of the 
Code regulate the grant of temporary Injunctions, the 
latter relating to temporary Injunctions in cases of con- 
tract or tort, the former relating to Injunctions against 
interference with the subject of litigation hero spoken of 
as Injunctions pendente lite, 

Jn the succeeding consideration of Injunctions in 
cases of contract and tort, it has not been thought 
necessary to separate the consideration of temporary 
and perpetual Injunctions in cases of contract or tort, 
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but to discuss tbe cases together without regard to the 
kind of Injunction sought ; for the kinds of cases, 
whether of contract or tort, in which an Injunction, 
either temporary or perpetual, may be granted, do not 
differ from each other. If the case, as alleged, be such 
that at the hearing a perpetual Injunction would not 
be granted, then clearly a temporary Injunction ought 
not to be granted before the hearing ; though, of course? 
it does not follow that a temporary Injunction will be 
granted, before the hearing, in every case in which a 
perpetual Injunction might fitly be granted at the hear- 
ing ; for to justify a temporary Injunction, not only must 
the case be such that an Injunction is the appropriate 
relief, but there must be the further ingredient that, unless 
the defendant is at once restrained by Injunction, irrepara- 
ble injury or inconvenience may result to the plaintiff, 
before the suit can be decided upon its merits.* 

In the limited class of cases which are now to be con- 
sidered, the Injunctions are always from the nature of the 
case of a temporary character and may thus bo separately 
considered. 

Injunctions may thus be roughly divided into fl) Injunc- 
tions whether temporary or perpetual in cases of (a) con- 
tract or (I)) tort (which classes of cases are dealt with in 
the succeeding chapters), and (2) temporary Injunctions 
against (a) interference with the subject-matter of liti- 
gation or (6) fraudulent disposition of* property pending 
litigation. 

With respect to these latter, the Code provides that if in 
any suit it is proved by affidavit or otherwise, (a) that any 
property in dispute in a suit is in danger of being wasted^ 
damaged^ or alienated by any party to the suit, or lorong-- 
fully sold in eonecution -of a decree, or (6) that the deferid^^ 
ant threatens to remove or dispose of his property w|lbi 


Collett’s Specific Relief, 263, 264. 
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intent to ^/^/rnw^r his creditors, tlie Court may by order 
grant a temporary Injunction to restrain such act, or 
give such other order for the purpose of staying and pre- 
venting the wasting, damaging, alienation, sale, removal 
or disposition of the property as the Court thinks fit, or 
refuse such Injunction or other order.* 

The power given by section 492, cl. (a) of the Civil 
Procedure Code, is substantially the same as that lou<j; <iamagooraiic^ 

.11 ^ / T-i . nil -1 . . nation pendenfe 

exercised by Liiglish Courts of Equity. The object is to 
restrain the defendant from doing anything which may 
prevent the property remaining m statu quo during the 
pendency of a suit, upon the principle tliat when the 
plaintiff seeks to recover property in specie the defendant 
shall not be allowed to decide the question in his own 
favour by dealing or making away with the property, the 
right to which is the question in dispute, 8o the Court 
will restrain not only w'aste or damage to the subject of 
litigation whether moveable or immoveable property, but 
may also restrain the mere alienation of property whether 
moveable or immoveable. For in every case the plaintiff 
might be put to the expense of making the vendor a 
party to the proceeding, and at all events his title, if ho 
prevails in the action, may be embarrassed by such now 
outstanding title under the transfer,^ The Court, even 
though it acts on the doctrine of Us pendens^ will prevent, 
if possible, the necessity of proceeding on such a principle, 
and will not in a puoper case deprive a suitor of the more 
effective protection of an Injunction.® 

Clause (a) of section 492 of the Code deals with suits 
in which a claim is made for specific property in the hands 
of the defendant, and it is only in such suits that any 

* Civ. Pr. Code, s. 492. one of the large mimber of eases 

® See Collett’s Specific Perfor- dealing with Injunctions restrain- 
manlb, 265— 273 ; Story Eq. Jur.. ing the negotiation of negotiable 
§§ 906 — 908, 2nd English Edi- instruments and the transfer of 
tion. stock, securities and other like 

^ Bood V. 1 Russ., 412; indiciaoi property. 

W, IB 13 V 
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-question can arise of waste, damage or alienation* The 
object of the exercise of the jurisdiction is to secure the 
safety of that specific property which is in dispute in the 
suit pending the litigation as also at its close to secure that 
any decree which may bo made with reference thereto 
shall not prove unfructuose.* 

The power, however, of issuing an Injunction pendente 
life ought to be most cautiously exercised. It is only in 
cases where property which it is essential should be kept 
in its existing condition during the pendency of the suit, 
is in danger of being destroyed, damaged or put beyond 
the power of the C>onrt, that the latter ought to interfere 
so as to restrain persons who may turn out in the final 
event of the litigation to be the actual owners of the 
property from proper enjoyment and xjosscssion of it.® 
Immoveable property should always, if y^ossible, be 
retained in statu quo^ until the suit which is to deter mine 
the title to it shall have been decided.® 

The restraint imposed need not necessarily be absolute, 
but should be such as the circumstances require. So where 
the subject-matter of the Injunction comprised mortgage 
bonds and Grovernment Promissory ISTotes, the order of 
Injunction while prohibiting any alienation of or dealing 
with the bonds or notes by the defendant, permitted him 
to sue upon the mortgage-bond and take steps to realize 
the amount covered thereby, and ordered the money when 
realized to be kept in Court, until the •disposal of the suit ; 
and as regards the Promissory N^otes permitted him to 
draw the interest as it fell due from time to time.^ 

In granting a temporary Injunction restraining the 
alienation of property, the subject of suit, the Court will, 

* i^oluck Chunker Oooho v. ilfo- ® Oomstt v. Carter, 1 Ind* Jar., 

him ChiinUer Ohose, 13 W. R., 95, N. S., 411 (1866). 

96 (1870). ChandiUat JhM v, I^adtrufirianct \ 

^ Mwt^ Mohinee I>osaee v. Icha- SUt(/h Bahadur, I. L. R., sfe Gal., 
moyee Bosses, \ti W, R„ 60 (1870), 459, 467 (1895). * 

i^r Phear, J. 
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sas in the case of other Injunctions, first see that there is a 
7}onct fide contention between the |iarties, and then on 
which side, in the event of obtaining a successful result 
to the suit, will be the balance of inconvenience^ if the 
Injunction do not issue, bearing in mind the principle 
(already alluded to) of retaining immoveable property 
in statu quo.^ 

The wrongful sale of j^roperty in execution of a decree 
is only one form of alienation which may bo restrained 
pendente lite^ Even a judicial sale, if wrongful, will be 
restrained upon principles and under circumstances which 
have been dealt with in the preceding Chapter of this 
book> 

In order to obtain an Injunction under this section 
there must be (1) a suit in which the Injunction may 
be granted,^ and (2) the threatened danger of waste, 
damage or alienation must be alleged and proved^ (3) in 
respect of property which is in dispute in that suit.’' 

If'irstlg^ the order of Injunction must be made in a regu- 
lar suit brought to try the title to the property in dispute. 
It cannot be made summarily. So it was held that the 
Ijower Court coidd not, in the Summary Department, 
pass an order declaring invalid a sale of a house made by 
a manager and granting an Injunction to prevent the 
demolition of such house, but should have left the title of 
the parties to be established in a regular suit.^ And 
where there is a I'emedy by a regular suit, the High Court 
will not exercise its extraonlinary powers under section 15 
of the Charter, So, where monti^y due to an insolvent was 


• See OolueJe Chum ter Oooho v. 
Afohi'tn Chximlev Ohose, 13 W. K., 

'95, 96 (1870), 

• Cmmss V. Ccirter^ 1 Tnd. Jur., 
N. W..411 (1866), />«r Pliear, J. 

• Collett op. dt.y 265. 

V. ante. 

Civ, Pr. Oo<le, s. 492, v, poet. 


® Z5., V. poet; £*rosimno JMoyee 
Loesee v, Woonna JMoi/ee Doseeey 14 
\V. R., 409 (1870). 

Ih,, V, post; CoZuefe Chundter 
Cooho V. Mohim Chumler Ohose. 
13 W. R,, 95, 96 (1870). 

® JSIakrri'nvitnnissa'V^. A-ZtcLool Sub- 
har, 17 W. R., 171 (1S72). 
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deposited in Court, and the latter ordered it to be paid tO' 
creditors who had attached the money instead of to the 
Official Assignee, the High Court refused to interfere under 
those powers, holding tlilat the remedy open to the assignee 
was a suit for an Injunction to restrain the creditors and 
an order for an Injunction under the Civil Procedure 
Coded A Court h*^xs no jurisdiction to issue an Injuno-^ 
tion to stay waste, damage or alienation with respect 
to property in dispute in a suit pending in another,, 
even though it be a Subordinate, Court. If the suit be 
first withdrawn from sncli last mentioned (Jourt to the 
first Court, the latter may then issue an Injunction^ 
Where a Court has no jurisdiction to mahe an order 
of Injunction, it can liave no jurisdiction to modify such 
order.® 

Secondl/j^ the applicant for the Injunction must allege 
that the property in dispute in the suit is in danger of 
being wasted, damaged or alienated. Accordingly whore 
the applicant made no such allegation but merely state<l 
that the defendant wished to realize the debts due to her 
by bringing actions in Court, and no proof whatever was 
given of any intention to waste, damage or alienate, an 
Iixjunction which had been granted was set aside.* 
ISTot only must there be an allegation but proof must 
bo given by affidavit or otherwise of that allegation of 
danger of waste, damage or alienation.^ Some reason 
should be shown why the property to which the plaintiff 
lays claim shouM, pending the dispute, be kept fx’om 
alienation.® 

* In tlio inattei* of Jl/r. A, JS. TVoowa 14 W. R. , 409 

Millet', OJ^eial Astdijnee, 12 W. R,, (1870). 

103 (1S69). * Civ. Pi\ Code, s. 492 ; : 

* DhuncHra-iti Santukrmn v. no Moyee Dossee 'v, Woori%a ^oyee ' 

ChandanahaU 2 Bom. H. C. IL, 98 14 W. R., 409 (1870), 

(1865). * 3Iun Mohinee I>osJSte0y, jcha'‘ 

* J6. ifnoyee JDoasee, 13 W. R,, 60 (1870), , 

^ JProsunno 3toy»e JOasne^ v. 
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A Ooiirt haying jurisdiction to make an order of Injunc- 
:tion should, not do so without some evidence that the 
property in dispute in the suit is in danger of being 
wasted, damaged or alienated by any party to the suit.' 
The necessary proof may bo afforded by the admission of 
the defendant. So, where it was admitted by the defendant 
that he intended to take away the money in question in the 
suit (which money had been attached by, and was in deposit 
with, the Magistrate) for the purpose of investing it in trade ; 
the Court held that this admission was sufficient evidence 
to show that that money was in danger of being alienat- 
ed within the meaning of the Code. If the suit had been 
an ordinary suit for 1001103% the case would have stood on 
quite a different footing ; for then it would not have been 
a suit for a specific property', and con.sequently no ques- 
tion as to whether that property was in danger of being 
wasted or alienated could have arisen. In the case now 
cited, however, the subject-matter of contention was a 
specific sum of 11101103' in the custody of the Magistrate ; 
and when the defendant adinittetl that he intended to use 
that money for the purposes of trade, that admission was 
hold sufficient to show that he intended to alienate it. It 
was possible that the contemplated trade might be success- 
ful, but it was also under the circumstances probable that 
it would not be so, and that the money in suit being spent 
the plaintiff would be unable to recover that specific 
object for which it bad been brought. If the plaintiff 
ultimately obtained a decree for this sum of mone3' and 
the defendant was allowed to take it awa3’' in the mean- 
time to invest it in trade, the decree, so far as this parti- 
cular item of propert3' was concerned, would probably be 
infructuose, and the loss likely to accrue to the defendant 
by its being retained under attachment being compara- 
tively small compared with the difficulty there might be 


* l>hun€jliratn SarUt*kran% v. Ohandunabai, 2 Bom. U. C. H.., 98 (1865). 
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in realizing the sum from the defendant, if once it was- 
expendetl for any purpose, the Court upheld the Injunc- 
tion which had been granted against its alienation.^ 

Thirdly^ the property must be that in suit. Where, how- 
ever, it was admitted on the part of the plaintiff that on 
of the defendants was equally interested with herself in 
the subject of suit, the plaintiff ^s own case being that she 
bad only an undivided half-share of the property in ques- 
tion ; it was Ixeld that to issue an Injunction which should 
affect an undivided half share only was an impossibility 
that the Injunction must have the effect of infringing the 
right of property of the one defendant, who was admitted 
by the plaintiff to be a part owner with her ; thqt tbei*e was 
nothing j^^ tl^^ so extreme a step as that, 

aiid tlierefore that the Injunction which had been granted 
should be dissolved.^ 

Whether a Ileceiver will be apj>ointod or an Injunction 
granted in a case of waste or alienation \vill dex>©nd upon 
the particular facts proved. When in dealing with the 
question raised before it, the Subordinate Court seemed to 
have been of opinion that the j_)laintiffs were entitled to 
have a Keceiver appointed, if it appeared that they liad a 
fair question to raise, and if there was strong ground of 
apprehension that the property in dispute would be lost 
or wasted, if not placed in the bands of a llecciver whom 
it accordingly appointed ; it was held in appeal that in 
thus dealing with the matter, the Liowfer Court had fallen 
into an error ; and that though it would no doubt bave 
been right, if it had made an order for an Injunction, the 
distinction which exists between tlie case of an Injunction 
and Receiver hfid not been kept in view. That distinction 
is that while in either case it must be shown that the 
property should be preserved from waste oi' alienation ; 

— : ^ ^ ^ 

* GolxicJc ChiAtuler Gooho v. AIo- ® Al'ttn AToHinee J>o»see v. Icha~ 

him Chun<Zer <Ihose, 13 W. R., 95 'moyee Dossee^ 13 W, R., 60 

(1S70). ' (1870). 
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in the former case it ^ would be sufficient if it be shown 
that the plaintiff in the suit has a fair question to raise as 
to the existence of the right alleged; while in the latter 
case a good primd facie title has to be made out.^ The 
Appellate Court accordingly set aside the order for the 
appointment of a Receiver and in lieu thereof granted a 
temporary Injunction in the terms of the section now 
considered. 

If in any suit it be proved by affidavit or otherwise 
that the defendant threatens, or is about to remove or 
dispose of his property with intent to defraud his creditors, 
the Court may, by order, grant a temporary Injunction to 
restrain such act or give such other order for the purpose 
of staying and preventing the removal or disposition of 
the property as the Court thinks fit or refuse such In- 
junction or other order.^ This provision differs from that 
enacted by section 492, clause (a) of the Code in that the 
property dealt with by the Injunction is not the property 
in dispute in the suit, namely, that to which both parties 
lay claim and the title to which has to be decided, but is 
property the title to which is admittedly in the defendant, 
and, therefore, not in dispute in the suit. It presupposes 
a general intention on the part of the defendant to defeat 
and defraud his creditors and permits of an Injunction 
analogous to the remedy of attachment before judgment 
provided for in Chapter XXXIV of the Code.^ The ordi- 
nary rule is that, pending a suit to enforce a general claim 
against a person there cannot be an Injunction to restrain 
him from parting or dealing with his property, not being 
property specifically in dispute in the suit.* When, how- 
ever, such intended parting and dealing with property is 

* Chandidat Jha v. Pad'tnanand this clause was hrst added hy 
Bahadur, I. 1^. R., 22 Cal., the Code of 1877 (Act X of 

459, 464, 465 (1895), citing Kerr on 1877). 

Receivers, 3-4 ; Kerr on Injuiic- • Collett op* cit,, 265. 

tion, 10-11. See Bobinson v. Pickering, IG 

a Civ. Pr. Code, s. 492, cl. (6) ; Ch. D., 606. 


(ii) Fraudulent 
dispositic;. of 
property by 
the defondant 
2>enden(e life,. 
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tiot done in the bond, fide exercise of Ownership, but with an 
intent to defraud persons, wbo being creditors of the o’tner, 
have or might have the right to resort to snch property 
in satisfaction of their claim, there arises in their behalf an 
equity to restrain such threatened dealing with the pro- 
perty even as against its legal owner. Both an attach- 
ment under section 483 of the" Civil Procedure Code and 
Injunction under section 492, clause (?>) have as their 
rSubject-matter not the property in suit, but the property 
of the defendant;^ therefore, applications under these sec- 
tions are clearly distinguishable from an apjdication for 
an Injunction under section 492, clous© (a'), against the 
waste, damage and alienation of property which is in 
dispute in the suit. And as applications under section 483 
and section 492, clause (h') are both distinguishable from 
an application under section 492, clause (a), so also, appli- 
cations under sections 483 and 492, clause (?>), respectively, 
are clearly distinguishable from each other. Section 483 
is applicable only to cases wrhere it is proV)abIo that the 
defendant is about to make away with bis property so as 
to make it impossible for the plaintiff to execute any pos- 
sible decree against him, and empowers the Court in such 
a case to make an order calling upon tlie defendant for 
security, and in default, thereof, to attach the property. It 
has no application where the property the pi'opertfj tn 
which must, if necessary, be followed under the provi- 
sions of section 492, clause (a). The fatter section applies 
to a case where it is shown to the satisfaction of the Court 
that the defendant in possession is likely to damage and 
make away with any property in dispute in the suit, and 
empowers the Court in such a case to issue an Injunction 
to the defendant to refrain from the particular act com- 
plained of.^ But though sections 483 and 492, clause a), 
have both this in common that the property to be dealt with 



* *foynarain G^eree v. Sfiihpersad Oeeres, e W, !R., Miso., 1 (1866). 
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by the Court is not that in dispute in the suit, the following 
important differences exist between these sections. In the 
first place, the property is actually attached in the one 
case, while in the other the property is left in the owner’s 
hands subject only to the x>rohibition enjoined by the 
Injunction. Secondly, the provisions as to attachment are 
generally limited to property sufficient to satisfy the decree, 
which may be passed in the suits in wffiich the ax)plication 
for attachment is made. Thirdly, there can be no attach- 
ment where the property is beyond the jurisdiction of the 
Court in which the suit is pending. ^ Whereas an Injunc- 
tion, in so far as its action is m personam not so limited. 
Lastly, any private alienation made subsequent to attach- 
ment is null and void ; ® but such is not the case with aliena- 
tions made subsequent to the issue of an Injunction either 
under clauses (a) or (h) of section 492 of the Civil Proce- 
<lure Oode.^ 

§ 52. — An appeal lies from an oi’der passed either Appeal 
under clause (a) or clause (/<) of section 492 of the Code tionH. 
of Civil Procedure dealt with in this Chax)ter.^ 


* Soe O’Kinealy’a Civ. Pr. Code, 
4th cd., p.44d, and cases there cited. 
■ Ib . , p. 448, and canes there cited. 
® i\ anCe^ p. 80 j Delhi ami London 
Bank v. Ramnarain^ t. L. R., 9 All., 
497, 499 (1887). [In this case the 
Lower Court issued aw Injunction 
under s. 492, cl. (6), but the facts 
proved do not appear to have war- 


ranted the order. That clause re- 
quires not only proof of attempted 
alienation, but of intent to de- 
fraud. The Hij^h Court appears 
to have considered that the In- 
junction was not legally issued, but 
disposed of the case upon another 
point,] 

Civ. Pr. Code, s. 588, cl. (SM). 



CHAPTER VI. 


Injunctions in the cask of obligations arising from 
Contract, Transfer of Property, or Trust. 


§ 53, Contracts, Transprrs ok 
Propkbty, ano Trosts. 

(i) Ijaw in India relating thereto; 

(ii) and the j'oUof applicable in 

respect thereof. 

§ 54. Relief by Injunction. 

(i) T©mi>orary. 

(ii) Perpetual. 

(iii) Mandatory. 

§ 55. Relief by Da macks. 

§ 56. CONOITTONS UPON WHICH IN- 
JUNCTIONS IN CASKS OF 

Contract wtj.l be ouanteo. 

(i) Jurisdiction. 

(ii) The agreement must consti- 

tute a contract : 

(««) Void agreements ; 

(6) Voidable agreemciits. 

(iii) Such contract must not bo one, 

the performance of which 
would not be specifically 
enforced : 

(a) Contracts which, cannot l*Q 
specifically enforced ; 

{b) No Injunction will bogrmit- 
ed in respect of the 
breach of such conti*acts; 
(c) Excei^t in certain cases of 
negative agreements 
coupled with affirmative 
agreements not spocifi- 
cally forcoable, 

(iv) ^ The operation of the law 

relating to the registration 
of documents must not I o 
affected. 


§ 57. Varieties of Covenants. 

(i) Affirmative. 

(ii) Negative. 

(iii) Affirmative coupled with ne- 

gative, 

g 5S. Specific Performance of 
Affirmative Agreements. 
§ 59. Injunctions in aid of and 

ANCILLARY TO SPECIFIC PER- 
FORMANCE. 

§ CO. Injunctions to restrain the 

BREACH OF NEGATIVE 

Agreements. 

§ 61, In the CASE of obligations 
A iiisiNG IN Contract the 
C o U UT WTl .l b e g ui r>E d b V 
THE RULES AND I’llOVISIONS 
RELATING TO SPECIFIC PER- 
FORM AN CK. 

(i) (Jases in which specific jjerform- 

anco is enforceable, 

(ii) ContrjLcts of which the sub- 

ject has partially ceased to 
exist ; 

(iii) Specific perfox’manco of part 

of contract ; 

(a) where part unperformed is 
small; 

(//) where part nnporfprmod is 
largo ; 

{r) independent part of <^:»n- 
tract. 

(iv) Liquidation of damages is not 

a bar to si>ecific perfor- 
mance. 
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(v) Of tho discretion of the Court : § 

(«) Delay ; 

Unfair advantage, 

Callianji Harjit'cifh v. JVarsi 
THciuh ; 

(c) Hardship ; 

(<f) Partial performance. 

(vi) For whom contractus may be 

si)ecificaUy enforced. 

(vii) For whom contracts cannot bo 
specifically enforced : 

(a) Personal bars to the relief ; 

{b) Contract to sell property 
one who has no title 
or is a voluntary settler, 
(viii) Non-onforcemont except with 
variation. 

(ix) Against whom contracts may 

be specifically enforced. 

(x) Against whom contracts can- 

not be specifically enforced. 


62. Injunctions ingkhtain pauti- 

CUL.AK CASKS OF CONTUACT 

OR Transfer of Puopkkty- 

(i) Injunctions between partners, 

(«) Without a view to disso- 
lution, 

(A) Pending and after disso- 
lution. 

(ii) Injunctions against Companies, 

(iii) Injitnctions against Clubs, 

Societies, &c. 

(iv) Injunctions between mortgagor 

and mortgagee. 

(v) Injunctions between lessor and 

lessee. 

63. INJ UNCTIONS IN CASES OF TrUST 

OU OTHER FIDUCIARY RELA- 
TION. 

(i) Injunctions against trustees, 

(ii) Injunctions against executors, 
(iii) Injunctions against corpora- 
tions. 


§ 53. Every promise and every set of promises forming Contracts, 
the consideration lor each other is an agreement ; and an property*, and 
agreement enforceable by law is a “contract.” ^ “Trans- 
fer of property ” within the meaning of tlie Act dealing 
with the same ^ (which regulates the transfer of property 
from one living hand to another as the Indian Succession 
Act® regulates its transmission after the owner’s death) 
means an act by which a living person com eys pro{)erty, 
ill present or in future, to one or more other living 
persons, or to himself and one or more other living persons 
and to “ transfer property ” is to perform such act.^ 

A tru^st is created by the declaration of the author of 
the trust or by a transfer by him of the trust property 
to another as the trustee thereof.® Tho English law of 
trusts which is applicable to persons governed by English 


‘ Act IX of 1872, H. 2 (e), 

(At. 

• Act IV of 1882. 

• Act X of 1865; as to cases in 
which that Act does not apply ; see 


Acts V of 1881 (Probate and Ad- 
ministmtiou) ; XXI of 1870 (Hindu 
Wills). 

♦ Act IV of 1882, s. 5. 

» See Act II of 1882. 



^04 INa^UNCTtONS IN THE CASK OF 

law in those parts of India to which the Indian Trusts Act 
does not extend recognises two estates or interests in 
the subject-matter of the trust, namely, the “ legal ’’ estate 
Of the trustee and the ^‘equitable” estate of the bene- 
ficiary or cestiu gue trust. According to that law there 
may therefore be two persons holding different estates in 
the same property.^ But trusts in the sense of con- 
fidences to the existence of which a ‘‘legal” and an 
‘•equitable” estate are necessary are unknown to Hindu 
and Mabommetlan law.^ Trusts however in the wider 
sense of the word, that is to say, obligations annexed 
to the ownership of property which arise out of a 
confidence reposed in, and accepted by, the owner 
for the benefit of another, are constantly created 
by the natives of India and are frequently enforced by the 
Oourts. Trusts of various kimis have been recognised 
and acted upon in India in many cases.® So also in the 
territories to which the Indian Trusts Act extends, a “ trust ’ 
is an obligation annexed to the ownership of property anc 
arising out of a confidence reposed in, and accepted by, tin 
owner, or declared and accepted by him, for the benefit o: 
another, or of another and the owner.* 

Itldifreiiunji contract is largely, though not exhaustively 

dealt with by the Indian Contract Act.^ It does not pro 
fess to be a complete Code dealing with the law relating 
to contracts. It purports to do no more than to define anc 
amend certain i)arts of that law, and there is nothing h 

• See Agnew’s Law of Trusts ii 
British India (1882), p. 8; Spence’: 

Kquity, 875. 

• Kumara Attima KrUJina Del 
V, Kumara Kwnara Krishna Deb 
2 B. L. B., O. C., 36 (1868) ; f}re^ 

Krishnasami Dasi v, Anandt, 

Krishna Bose^ 4 B, Li. R., O, C. 

231,278(1869). 

• Tagore v, Tagore A B. L, K. 

O. C., 134 (1869n S. a. in 1 i 


W, K., 359 (1872) ; Gazette of India 
Nov. 13, 1880. 

* Act II of 1882, s, 3 ; see alsc 
Act I of 1877, s. 3. 

* Act IX of 1872 extends tc 
the whole of British India, and i( 
applicable in all Courts and 
people of all races within iin 
British territoiies. Madhub Chun 
derPoramaniekv. Bajeoomar Dose 
14 B. L. B., 76 (1874), 
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show thnt the lL«egislaturo intended to deal exhaustively with 
any particular chapter or sub-division of the law relating 
to contracts- *■ It treats of certain general rules appljdng to 
all contracts and of certain particular forms of contract 
such as the sale of goods,® indemnity and guarantee,® bail- 
inent,* agency® and partnership® other than extraordinar3^ 
partnership,'^ the subject-matter of the Indian Companies’ 
Act,® It does not affect the provisions of any Statute, Act, 
or Regulation not thereby expressly repealed,® nor any 
usage or custom of trade, nor any incident of contract 
not inconsistent with the provisions of the Act.^® The 
Act does not treat at all of certain forms of Contract the 
substantive law relating to which must be sought foi 
either in specdal enactments passed prior or subsequent tc 
the Act, or in Enslish text-books.*^ The law relating tc 

Act, 1854 ; Acts I of 1859 ; V of 
1883 (Seamen’s Contracts) ; XIII of 
1859 (Breaches of Contract by Arti- 
ficers and others ; as to crimi- 
nal broaches of contract, see Penal 
Code, Oh. XIX) ; III of 1805 (Com- 
mon Carriers) ; Acts V of 1866, 
Mad. C., VI of 1865 B- C. (Con- 
tracts for Labour) and others. 

pre-emption, maritimo 
law as to bottoiiii*y, salvage, etc. ; 
attorney’s lien (In the mattei' of 
McCorkindalo, I. L. Tt., 6 Cal.,. 

I (1880) ; rules of Hindu law not 
affected by the Contract or other 
Act {N'ohin Ohrtriiler liatiiierjee v. 
Monieslx Ch^intie.r i^hostiy I, L, R., 

II Cal., 781 (1887) ; the common law 
relating to cari ievs(Aff>(f/ioor« Ka\t.t 
Shctio V. The India (feneral JSteatn 
Navigation Compant/y I. L- R,, 10 
Cal., 106 (1883) ; The T^'tmvaddi/ 
Flotilla Co, V. Fhugicatt DaSy I, L, 
R., 18 Cal., 620 (1891) ; customs and 
usages regarding negotiable in- 
struments, etc. 

** Such as insurance, skipping 
and eai’rier’s contracts^ necrotiable^ 


• The IrrauHulciy Flotilla Co. v. 
JBhrtgtoandaSy I. L. R, 18 Cal., 
620, 628, 629 (1891) ; the Act pur- 
ports to be only a partial measure: 
Mothoora Kant Shaw v. The 
India General Steam Navigation 
Company y I. L. R., 10 Cal., 184 
(1883) ; Kuverji Tttlealae v. The 
Great Indian Feninsnla Itailway 
Company y I. L. R-., 3 Bom., 113 
(1878). It can hardly bo called a 
complete Code, but it may bo taken 
as a kind of summary of the main 
principles which govern contracts. 
Kandhiyci hal v. Chan^aVy I, L. R., 
7 All., 313, 321 (1884). 

» Act IX of 1872, Ch. VII. 

* Ih.y Ch. VIII. 

^ Ih.y Ch. TX. 

» f^&., Ch. X. 

^ Ih.y Ch. XI. 

» Ib.y s. 266. 

® Act VI of 1882. 

^ See Acts XXXII of 183S 
(Interest) ; XXVIII of 1855 j XIV 
of 1870 (Usury) ; IX of 1856 (Bills 
of Lading) ; Merchant Shippins 
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relief in the case of contracts is contained in the Contract 
Act, in portions of the Civil Procedure Code, and in the 
provisions of the Specific Relief Act dealing with Injunc- 
tion and Specific Performance.^ As to that part of the 
law of contract which is contained in the Contract 
Act the English and Indian law are substantially 
the same. In some respects, however, the Contract Act 
establishes a different rule from that which prevails in 
England, and in construing it the Courts must not adopt 
as a rule of construction that it was intended to make the 
contract law of India the same as the law of England, 
but must look at the words of the law and gather from 
them, as well as they can, what was the intention of the 
I^egislature.® 

The Transfer of Propc^rty Act of 1882^ deals with 
transfers of property, but, save as j)rovided by section 57 
and Chapter IV, does not affect transfers by operation of 
law or by, or in execution of, a decree or order of a 
Court of competent jurisdiction, anti nothing contained in 
the second chapter of that Act affects any rule of Hind\i, 
Mahommedan or Rudd hist law. The chapters and sections 
relating to contracts are to be taken as part of the Indian 
Ivontraot Act as those which relate to registration are to 
be read as supplemental to the Registration Act of 1877. 
The Act after first dealing with the general i>rinciples re- 
lating to tlie transfer of proj>erty, whether moveable or 
immoveable by act of parties, treats in psirticular of sales 
of immoveable property, ♦ mortgages of, and charges 


instrunientM and others. See as to 
subsequent A-Cts, XXVI of 1881 
(Negotiable Instruments), XXI of 
1883 (Contracts with Kmigrants), 
IX of 1890 (Caii’icrs by Railway), 
and others. 

* V. pout* 

^ OreenteoocL Co- v. JHolq^ette^ 
1*2 -R. T^. R... 42.46 (18731 r S. Ci. 20 


W. R., 467. Thus in India there 
is no Statute of Frauds affecting 
questions of contract and no dis- 
tinction as to proof of considera- 
tion between contracts under real 
and simple contracts. 

■ Act IV of 1882, amended by 
Act III of 1885. 

Zfc.- Oh. TTr. 
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Upon, immoveable property,* leases,^ exchanges,^ gilts * 
and transfer chores in action or actionable claims.® 
The Law of Trusts for the territories to which the Indian 
Trusts Act® extends*^ is mainly contained in that Act. 
With some exceptions the law therein contained is sub- 
stantially the same as that which is now administered by 
English Courts and (under the name of “ justice, equity 
and good conscience by the Indian Courts in those 
territories to which the Act does not extend. Nothing 
however in the Act contained affects the rules of Maliom- 
medan law as to or the mutual relations of the 

members of an undivided family as determined by any 
customary or personal law, or applies to public or private 
reliirious or charitable endowments, or to trusts to distri- 
bute prizes taken in war among tbe captors. Portions of 
tbe law relating to trusts are also contained in the Spe- 
cific llelief Act,® the Code of Civil Procedure,® the 
Limitation Act,!® the Official Trustees’ Act,” the Mortga- 
gees and Trustees’ Act,^* the Trustees and Mortgagees’ 


^ Ib., Ch. IV. No provision is 
made in this Act or in tlie Contract 
Act with ref?ard to mortgages or 
hypothecations of moveable pro- 
perty, and there is no enact raont in 
this country analogous to the Eng- 
lish Bills of Sale Acts ; see also as 
to mortgages, Acts XXVII and 
XXVIII of imi. 

» Ih., Ch. V. 

» 76., Ch. VI. 

^ Ib., Ch. VII. This Chapter 
saves donationee mortis eausd(siH to 
which see Act X of 1865, s. 178) and 
rules of Mahominedaii, Hindu and 
Buddhist law. 

i/5.. Oh. VIII, 

« Act II of 1882. See Agnew’s 
Law of Trusts in. Bidtish India 
(1882). 


’ The Act exten<ls in the first 
instance to the Madras Presidency, 
the North-Western Provinces, 
Punjab, Oudh, Central Provinces, 
Coorg and Assam, 

« Act I of 1877, s. 8 ; Part II, Ch. 
I ; ss. 10, 11 (a), 12 (a). 21 (^), 42, 
explanation, 48, 51 (a), 56 (i). 

Act II of 1882 repeals the first 
illustration in s. 12. 

» Act XIV of 1882, ss. 15, 16. 437, 
502, 5:i9. 

Act XV of 1877, ss. 3, 10 ; Arts. 
98, 100, i:i3, 134. 

Act XVII of 1864. 

Act XXVII of 1866, consoli- 
dating and amending the laws re- 
lating to the conveyance and 
ti’ansfer of property vested in 
mortgagees and trustees in cases 
to which English law is applicable. 
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Powers Act.,* the Literary, Scientific, and Gbaritable 
Societies’ Act,^ tbe Statute of I^uds/ the Religions 
Endowments Act,^ the Religious 'fsSbieties’ Act, and 
the Penal Code.® 

The ordinaiy remedy for the breach of any contract is 
the grant of compensation for any loss or damage caused 
by such breach J A person who rightfully rescinds a 
contract is also entitled to compensation.® The extraordi- 
nary remedies available are Specific Performance,® 
Rectification,*® Rescission,** Cancellation,^® Appointment 
of Receiver*® and Injunction.*^ Anj’’ person suing for 
the specific performance of a contract may also ask 
for compensation for its breach, either in addition to, 
or in siib.stitution for, such performance. If in any 
such suit the Coiirt decides that specific performance 
ought not to bo granted, but that there is a contract 
between the parties which has been broken by the 
defendant and that the plaintiff is entitled to compen- 


» Act XXVIII of 1860, an Act 
to g^ivo trusteos, niortguffeea anti 
others in cases to which English 
law is applicable, certain powers 
now commonly inserted in settle- 
ments, mortgages and wills, and 
to amend the law of property and 
relieve trustees. In those parts of 
India to which Act II of 1.S82 ex- 
tends, ss. 2 — 5, 32 — 37, and the i>or- 
tions of SB. 39 and 43 dealing with 
trusts are rep:?a!cd ; but Act II of 
1882 embodies and re-enacts the 
substance of ss. 2, 3, 5, 32, 33, 36, 
37t and those portions of ss. 39 and 
43 dealing with trusts. 

« Act XXI of 1860. 

* 29 Car. II, e, 3, ss. 7 — 11, relat- 
ing to declarations of trust, result- 
ing trusts, tx'ansfer of trusts, and 
eestiii que truftt are in force only 
in the Presidoncy-towuis of Cal- 
cutta and Bombair, '■ 


^ Act XX of 1863. 

» Act I of 1880. 

o Ss. 405 -409. 

» Act IX of 1872, ss. 73, 74. 

® /?>., 8. 75. 

» Act I of 1877, Ch. II. Except 
where otherwise ex'piessly enacted 
nothing in the Specific Relief Act 
shall be dji^omed to deprive any 
person of any right to relief othei* 
than Specific Pei formance s. 
4), but the dismissal of a suit for 
specific performance bars a suit for 
damages (/i;., s. 29). 

Ch. III. 

“ /&., Ch. IV. 

»» ift., Ch. V. 

” /&., Ch. VII ; Civ. Pr. Code, 
Cb. XXXVI. 

Act I of 1877, Chapters IX 
and X; Civ.. Pr. Code, Oh. XXXV. 
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galtion tor that breach, it shall award him 
accordingly.^ OoimillPl^ation awarded under the section 
now cited may be assessed in such manner as the Court 
may direct. The circumstance that the contract has 
become incapable of specific performance does not pre- 
clude the Court from exercising the jurisdiction conferred 
by this section.^ The dismissal of a suit for specific per- 
formance of a contractor part thereof will bar the plaintiff’s 
right to sue for compensation for the breach of such con- 
tract or part as the case may be.® Ijiquidation of damages 
is not a bar to specific performance.^ 

Similarly in the case of agreements to transfer property 
the remedy lies either in damages oi* specific performance. 
Instruments of transfer may also be rectified or cancelled, 
and protection may be given to rights of i)roperty by the 
appointment of a Receiver or the issue of an Injunction. A 
person entitled to the possession of specific property 
moveable or immoveable may sue to recover the same ; ® 
and any person entitled to any right as to any property 
may institute a suit to obtain a decree declaratory of 
such right,® In the case of mortgages the mortgagor 
inay sue for redemption and the mortgagee for sale or 
foreclosure.'^ 

In the case of trusts a trustee who commits a breacli 
of trust is liable to make good the loss which the trust 
property or the beneficiary has thereby sustained,® 
The beneficiary h*as a right that his trustee shall bo 
compelled to perform any particular act of his duty as 
such and restrained by Injunction from committing any 


‘ Act I of 1877. S- 19, 

» Ib, 

• Ih., 8. 29. 

20 . 

• Act I of 1877, I'art II, 
Ch. I. 

♦ Oh. VI. 

* Act IV of 1882, Oh. IV; as 

W, IR 


to saic.s an<i exchangfcs, ih.. 
Oh. Ill, s. 120 ; Leases, Oh. IV ; 
Oifts, Gh. VII ; Transfer of Ac- 
tionahlo Olaiiiis, Vlll. 

• Act II of 1882, ss. 23- ,30, 
33 ; as to liability of honeficiary 
joininp in breach of trust, fft,, 
8 . € 8 . 

J4 
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Injunction. 


(i) Temporaiyi 
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contemplated or probable breach of trust.^ He may follow 
the trust property,^ and institute for a declaration 

of his right,® and the trustee, if dispossessed of the trust 
property, may sue to recover the saine.^ The Court will 
also in proper cases dispossess a trustee of the trust estate 
by appointing a Receiver of the trust property.^ 

Of the abovementioned forms of relief only those by 
Injunction and Receiver are directly dealt with in the fol- 
lowing pages though incidental reference is also made to 
relief by Specific Performance, since the rules touching 
this remedy govern also the issue of Injunctions in cases of 
breach of contract.® 

Injunctions in respect of torts to property other than 
breaches of trust are dealt with in subsequent Chapters, 

§ 54. The Court will often interfere by Injunction to 
prevent the violation of contracts and to compel parties to 
perform their covenants and agreements. In the case of 
the breach of an obligation arising from contract or trust, 
an Injunction, temporary or perpetual, mandatory or 
otherwise, may be granted. 

• In any suit for restraining the defendant from commit- 
ting a breach of contract or other injury (such as a breach 
of trust) whether compensation be claimed in the suit or 
not, the plaintiff may, at any time after the commencement 
of the suit, and either before or after judgment, apply to 
the Court for a temporary Injunction toj-estrain the defend- 
ant from committing the breach of contract or injury 
complained of, or any breach of contract or injury of a 


> Act II of 1882, 8. 61. (Act I of 
1877, 88. 51 (a) [Injunction], 12 (a 
[Specific Performance],) Chaptera 
II, IX and X passifn ; Civ. Pr, 
Code, Oh. XXXV. 

• Act II of 1882, ss. 63, 61, et seq , , 
8. 98 and Oh. VI patxim. See 
Act XV of 1877 (Limitation), 
s, 10. 


» Act I of 1877, s. 42. > 

* Ib,f Part 11, Oh. I ; see further’ 
ns to the rights and powers of 
trustees. Act II of 18S2, ss. 31 — 45. 

* Civ. Pr. Code. Ch. XXXS^I ; 
Act I of 1877, Ch. VII ; as to suits 
relating to public charities, see 
Civ. Pr. Code, s. 639. 

* Act I of 1877, s. 54, 
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like kind arising out of the same contract or relating to 
the same property or right. The Court may by order 
grant such Injunction on such terms as to the duration of 
the Injunction, keeping an account, giving security or 
otherwise as the Court thinks fit, or refuse the same.^ 

Where any property in dispute in a suit is in danger of 
being wasted, damaged, or alienated by any party to the 
suit, the Court may by order grant a temporary Injunction 
to restrain such act, or give such other order for the pur- 
pose of staying and preventing the wasting, damaging or 
alienation as the Court thinks fit, or refuse such Injunction 
or other order.^ In case of disobedience an Injunction 
granted may be enforced by the imprisonment of the 
defendant for a term not exceeding six months, or the 
attachment of his property or both. But no such attach- 
ment shall remain in force for more than one year, at the 
end of which time, if the defendant has not obeyed the 
Injunction, the property attached may be sold, and out of 
the proceeds the Court may award to the plaintiff such 
compensation as it thinks fit, and may pay the balance, if 
any, to the defendant.^ 

The words of the Code will enable the (courts to cast 
their orders in a mandatory form, if the circumstances of 
the case so recpiire it. 

Subject to the other provisions contained in or referred (n) Porpctim], 
to by Chapter X of the Specific Kelief Act, a perpetual 
Injunction may be granted to prevent the breach of an 
obligation existing in favour of the applicant, whether 
expressly or by implication. When such obligation arises 
from contract the Courts are required to guide themselves 
by the rules and provisions contained in Chapter 11 of the 

Act relating to the subject of specific performance.^ The 
— — — 

* Civ. P»*. Code, s. 493. there referred to, that a breach of 

• /6., H. 492, covenant is in itself apart from 

• /6., s. 493. damage a ground for Injunction, 

- Act I of 1877, s. 54 ; see Kerr, seems not to be law in this coan* 

Inj., 480,481. The rule> however, try iv, post. 
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Manda< 


contract may be e:spressed or it may be implied.^ Of the 
illustrations to section 54 of the Specific Relief Act deal- 
ing with the issue of perpetual Injunctions, Illustrations 
(^)» (i)» (^)5 (O 5 purely cases of contract.® Provision is 
also made for the issue of an Injunction in the case of a 
breach of trust. When the defendant invades or threatens 
to invade the plain tilTs right to, or enjoyment of, property, 
the Court may grant a perpetual Injunction where the 
defendant is trustee of the property for the plaintiff.® Of 
the illustrations to the abovemen tioned section those let- 
tered (b) — (iy are examples of breaches of duty arising 
out of contract or trust, being breaches of trust or other 
fiduciary relation.* 

A perpetual Injunction being in substance a decree, such 
an Injunction in the case of contract or trust should be 
enforced by the execution of the decree by which it is 
given.® 

When, to prevent the breach of an obligation arising 
from contract, trust, or otherwise, it is necessary to com- 
pel the performance of certain acts which the Court is 
capable of enforcing, the Court may, in its discretion, 
grant a perpetual Injunction to prevent the breach com- 
plained of, and also to compel performance of the requisite 
acts.® The Court may also, if the circumstances so require 
it, grant a temporary Injunction in the mandatory form.'^ 
The mode of enforcement of a mandatory Injunction 
depends upon its nature as being cither temporary or per- 
petual. A mandatory Injunction may be granted to re- 
strain a breach of contract, if the circumstances warrant its 
issue. But there must have been no acquiescence and -the 


cit. 


<u. 


iJluft. (*), V. post, 

Collett op, eit.t 278; Nelnan op, 
,281. ' 

Act I of 1877, s. 54 (a), 

Collett op, cit, t 278;.JN’el«on op, 

Javmiri v. Af. A, Xi, 


R.. 13 All., 98 (1890) ; see Oi\, Pr. 
Code, s. 2W, & an(»t p, 81.'^ 

• Act I of 1877, s. 65. 

7 Civ. Pr. Code. ss. 492, 493, Tby 
^vhich the form of the order or In?- 
junction is left to the discretion 9 f 
the Court. 
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consequences of the breach of the ajgreenient must be such 
as cannot adequately be compensatod by damages.^ 

So where the plaintiff and the defendant, being owners 
respectively of two adjoining houses and the verandahs 
immediately in front of those houses, agreed that they 
should keep the verandahs open and not build upon them 
or divide them by a wall : It was that the mere fact 
that the defendant, when re-building his house, built its 
new front wall in advance of the plaintiff’ s, thus encroacli- 
ing on the defendant’s own verandah in breach of the 
agreement, was not sufficient in itself to justify the Court 
in granting a mandatory Injunction ordering its removal. 
It should also be satisfied that the new wall so materially 
interfered with the comfort and convenience of the plaintiff, 
that the consequences of the breach of agreement coiihl 
not adequately be compensated by damages. It should 
also satisfy itself whether the plaintiff protested against 
the new wall being built, whilst in course of erection, or 
quietly acquiesced in what the defendant was doing, and 
only objected when the wall was completed. In the latter 
case, the Court should only award damages.^ 

A mandatory Injunction may also be granted in the 
case of breaches of trust or other fiduciary relation. So in 
the case put as illiis. (i) to section 51 of the Specific Relief 
Act, the Court may also order all written communications 
made by B, as patient to A, as medical advisor, to be 
destroyed.® And If a person, being the medical adviser of 
another, threaten to publish the latter’s written communi- 
cations with him, showing that he has led an immoral life, 
the latter may obtain an Injunction to restrain the publi- 
cation ; ^ and the Court may also order the communication 
to be given up or destroyed.® 

^ Manchhod Jamnadas v. Lallu 
Haridaf, IQ Tioia. H. O. R., 95 
(1873). 

• ManchhKid Jamnadas v. LaZlu 
Maribhai, 10 Bom. H. C. R., 95 


(1873). See as to Mandatory In- 
junctions, Kerr, Inj., 480 — 484. 

• Act I of 1877, s. 65, illus. (c). 

♦ /6., illus. (/;. 

» 75., Ulus. (flf). 
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Relief by 
damn^cs. 


Conditions up- 
on which 
junctions in 
ctisGs of con- 
tract will be 
granted. 


(i) Jurisdiction. 


§55. The Court may, when it is satisfied that such a 
course will be justified by the circumstances of the case, 
instead of granting an Injunction, substitute damages 
therefor.* But a person may by acquiescence in a breach 
of covenant not only deprive himself of bis right to an 
Injunction, but also of bis right to I’ecover damages.^ 

§ 56. Certain common conditions are essential to the 
grant of relief in respect of obligations arising from con- 
tract, tv‘4r. ; — (1) the Court must be one of competent /wr/j- 
diilion to grant the relief prayed ; (2) the agreement must 
constitute a co/Umcf ; (3) such contract must not be one 
the performance of which would not be specifically enforc- 
ed ; (4) the grant of relief must not affect the operation of 
the Indian Registration Act. 

In this country the power to make orders in personam^ 
though the subject-matter of the suit is without the juris- 
diction, is determined in the case of the Higli Courts by 
their respective Letters Patent,® and in the case of other 
(fivil Courts, by the Civil Procedure Code.* Suits 
respecting immoveable property must in general be insti- 
tuted where the subject-matter is situate ; in other cases 
the jurisdiction is determined by the i)laee of origin of the 
cause of action or residence of the defendant.^ It is doubt- 
ful whether the Courts in this country are empowered to 
entertain suits for specific performance of contracts relat- 
ing to land which is situate without the jurisdiction.® 
The decisions cited were the subject of consideration in the 
case undermentioned in which it was pointed out that 


• See leader v. Moody , 20 Eq,, 
154 and ante. 

• Kelsey y. Dodd, 52 L. J. Ch., M. 

• Lietters Patent, 1865 (Calcutta), 

cl. 12. 

^ Civ. Pr. Code, ss. 16, 16A., v. 
ante, §§ 19—22. 

• /6., s. 17; Liettei's Patent, 1865, 
cl. 12. 

• In Ranidhone Shaw V, Sreetniitty 


Nobumoney Dosaee, Bourke, 218 
(1865) ; H. H. Holkar v. Daddbhai 
I. L. R., 14 Bom,, 353 (1890), the 
Court was held to have, and in 
Sreenath Roy v. Gaily Doss Ghos^y 
I. U R., 6 Cal., 82 (1879), nott# 
have, jurisdiction, 

^ hand Mortgage Bankv, Sudur- 
udeen Ahrnady I. L. R., 19 Cal., 
358,366(1892). 
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there is a distinction between a vendor’s suit for specific 
performance as to which the Court has jurisdiction and a 
purchaser’s suit as to which a Court may not liave juris- 
diction.^ In the matter of Injunctions suits under the 
Civil Procedure Code to ol)tain relief respecting- immove- 
able property situate in British India held by or on behalf 
of the defendant,^ may, when the relief sought can be entirely 
obtained through his personal obedience, be instituted either 
in the Court within whose jurisdiction the property is situate 
or in the Court within whose jurisdiction the defendant 
resides or carries on business or personally works for gain.® 

Similarly it has been held under the High Court Charter 
that where the suit is exclusively directed in jyersonam^ 
and the person against whom relief is sought is within 
and subject to the jurisdiction, the Court will have juris- 
diction to grant an Injunction.^ In cases, therefore, other 
than those substantially falling within the scope of suits- 
respecting iiiimovoable property or suits “ for land,” the 
Court will have jurisdiction to grant an Injunction, if the 
cause of action has arisen or the defendant resides, carries 
on business or works for gain within the jurisdiction.^ 

The agreement in respect of which relief by specific per- (ii) Tho agree 
formance or Injunction is sought must constitute a ro/i- constitute a 
traGt^ that is^ an agreement enforceable by law ; for by 
the terms of the Specific Relief Act nothing in that Act 


’ On the basis of the classifica- 
tion suggested it would appear 
that a vendor’s suit will lie (I.L.K., 
19 Cal., 358); that a purchaser’s 
suit will lie in Bombay (I. L. R., 
14 Bom., 353), but it is doubtful 
whether that be so in Calcutta 
since it has been held both that such 
a suit will (Bourke, 218) and will 
nA. (I. Ii. B., 6 Cal., 82) lie. The 
decision in the last case appears 
to have been obiter ^ and the most 
recent decision (1. L. H., 19 Cal., 
353) did not decide the point. 


The English Courts have jurisdic- 
tion in either case. Stoiy, Eq. 
Jur., §§ 743, 744. 

• Crisp V. Watson^ I. L. R., 20 
Cal., 689 (1893). 

• Civ. Pr. Code, s. 16. 

^ Majmohan Bose v. East Indian 
Railmty Co.y 10 B. L. R., 241 
(1872) ; V. antey pp. 49-52. 

• Civ. Pr. Code, s. 17 (See also 
S8. 18—24) ; Letters Patent, 1865, 
cl. 12. 

• Act IX of 18?2 (Contract), s. 

2 (h). 
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shall be deemed, (unless otherwise expressly enacted there-- 
in,) to give any right to relief in respect of any agree- 
inent which is not a contract* ^ Every promise and every 
set of promises forming the consideration for each other 
is an agreement,^ And all agreements contracts \i 
they are made by the free consent® of parties competent 
to contract,* for a lawful consideration and with a lawful 
object,® and are not by tlie Contract Act expressly de- 
clared to be void.® 

The effect of the failure of one or other of the condi- 
tions last mentioned is either to render the agreement %oid^ 
that is, 7 not enforceable by law, and therefore ® not a 
contract, or to render it voidable, is,® enforcciible by 
Jaw at the option of one or more of the parties thereto, 
but not at the option of the other or others, and an agree- 
ment of this kind is a voidable contract. 

bpecifio Relief Act excludes from its operation all 
void agreements, and therefore no liijunctioii will be 
granted in respect of such an agreement.*® Every agree- 
ment of which the object or consideration is unlawful is 
void as where tlie consideration or object of an agree- 
ment is forbidden by law, or is of such a nature that, if 
permitted, it would defeat the provision of any law ; or 


^ Act I of 1<S77, s. 4 («). 

• Act IX of 1S72. s. 2 (e); aiul 
as to the (lofiiiition of ‘ promise,* 
‘promisor,* ' promisee,’ see ib , s. 2, 
els. (6), (<j), and of * consi<Iei*ation * 
h&Qib*y s. 2, cl. {li). Promises which 
form the Considera.tion or part of 
the consideration for each other 
ai-e called reciprocal promises, ib,. 
cl. f/). 

■ V. ib., ss. 13—18. 

* V. ib., 8. 11, Every person is 
competent to contract, who is of 
tho age of majority (see Act IX of 
1875), and who is of sound mind 
(see Contract Apt, s. 12), and who is 


not disqualified from contracting 
by any law, to which he is subject 
{ib., s. 11). Every person com- 
petent to contract and entitled to 
or authorized to dispose of trans- 
ferable property is compKJtent to 
transfer that property (Act IV of 

1882, s. 7). 

* V. ib., ss. 23, 25, ex pi. (2). 

• Ib., s. 10, and see as to void 
agi'eemonts, ib., ss. 24—30. 

* Act IX of 1872, s. 2 iff). 

• lb., s. 2 (A). 

• /&., s. 2 («•). 

Act I of 1877, s. 4. cl. («). 

** Act I of 1872 (Gohtraot)y s/23* 
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is fraudulent or involves or implies injury to the person 
or property of another; or the Court regai'ds it as im- 
moral or opposed to public policy,^ And except in the 
three instances specified by the Contract Act an agree- 
ment made without consideration is void.* So too an 
agreement in restraint of the marriage of any person, 
other than a minor» is void.* And, saving three specified 
exceptions, an agreement in restraint of trade is void 
as also, saving two exceptions, an agreement in restraint 
of legal proceedings.* Further, agreements, the meaning 
of which is not certain, or capable of being made certain^ 
and agreements by way of wager are void.'^ Lastly, 
where hath the parties to an agreement are under a mis- 
take as to a matter of fact essential to the agreement, 
the agreement is void.® 

Thus when an Act has declared an association to bo 
illegal, no rights can be acquired by any of its members, 
which are founded upon that which is so declared to be 
illegal ; nor will the Court take notice of their agreement 
for the purpose of establishing a right in a Court of law.*' 
An association ofartizans for the pur{)ose of enhancing the 
price of their work by bringing all the business of the 
trade into one shop and dividing the prices of the work 
done amongst the membei’s according to their skill, is JUi 
assoqiatioii that has for its object the acquisition of gain, 
and, if consisting of more than twenty persons, must be 
registered, AVhen more than twenty artizans signed an 
agreement whereby they constituted themselves an associa- 
tion for the above purpose, but which association was not 
registered as a company under the provisions of section 4 of 


* 76. ; an agreement is void if 
the consideration or object is un- 
laWtul in part ; ib., s. 24. 

*76.;»,25, 

^ 76., 8. 26. 

76., 8. 27 j V, po8t^ p, 238. 

• 76., 8. 28, 


» 76., s. 29. 

» 76., 8. 30. 

® 76., 8. 20, and see i6.,ss. 21, 22. 
® Harris v. Amery^ Xj. R., 1 C. 
P,, 148, cited and followed iwBhikaji 
Sabaji v. Bapu Saju^ 1. Lu R,, 1 
Bora., 560, 554 (1877). 
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Act X of 1866 (Trading Companies),^ it was /tM that the 
Court could not grant an Injunction to restrain the breach 
of such agreement.® In this case there was a partnership, 
or, at any rate, an association, for the purpose of carrying 
on a business that had for its object the acquisition of 
gain, and consisting of more than twenty persons, and 
being unregistered, it was an illegal association. There- 
fore none of the parties acquired any rights under their 
agreement which could be enforced in a Court of lawi 
(&) Voidable Though the Specific Helief Act excludes from its oper- 
a^eements. xoid agreements, it does not so exclude voidable 

agreements, for such are contracts, being enforceable by 
law, though at the option of some or one of the parties 
only such as agreements made without free consent, 
being induced by coercion, undue influence, fraud, or 
misrepresentation;^ contracts as to which one of the parties 
thereto has refused to perform his promise wholly or has 
prevented the other from performing his promise or 
has failed to perform his part at a fixed time when time 
is of the essence of the contract.^ The subject-matter of 
Injunctions therefore in the case of obligations arising 
out of contract are agreements bilaterally binding and 
voidable agreements which the parties who have the 
pow'er to avoid them have elected to make binding. The 
distinction between a void and a voidable agreement is that 
that which is void has never had any legal existence and 
can therefore never be confirmed ; while that which is 
voidable is valid as long as it is not impeached by the 
party, w^ho has it in his power to avoid it.® But, though 
valid, a contract so long as it iV voidable cannot be 

* Repealed by Act VI of 1882; * /&., s. 89. 

corresponding with s. 4, Act VI of • /&., s. 53. 

1882 (Indian Companies). ^ /ft., s. 55. * 

• Bhikaji ^abaji v. Bapu SajUy • Chesterfield v JansseUt 1 White 

I. li. R., 1 Bom., 550 (1877). and Tudor’s 1.. C. ; Oakes v. 

• Act IX of 1872, 8, 2 (A), (<). Tur^uafui, L.. B., 2 H. L., 

♦ /ft..s, 19. 375. 
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specifically enforced.^ In the event of a person electing 
to treat the contract as a binding one he may sue for its 
specific performance, and may also ask for compensation 
for its breach, either in addition to, or in sul>stitation for, 
siK'h performance,^ or if he so chooses may sue for dam- 
ages only. ^ And if the [)ersou at whose instance the con- 
tract is voidable has elected to ratify it, and to treat it as 
binding upon himself a suit for specific performance and 
Injunction may lie against him in respect of such contract. 

But as a minor cannot elect to ratify a contract so as to 
be hound by the ratification no decree for s[)ecific perform- 
ance can be made against him and it would follow' 
therefore that an Injunction cannot be granted to prevent 
the breach of a contract entered into by o minor.^ 

The agreement in respect of the breach of which an In- (iii) s;uch con- 
junction is sought must not only constitute a contract, but 
such contract must not be one which, though of an affirma- wouUl 

tiv^e character, is incapable of specific perlcrmance. When not be spedfi- 
an Injunction is sought in respect of an obligation arising enforced, 
from contract, the Court is to he guided by the rules and 
provisions contained in the Specific Kelief Act relating to 
Specific Performance.^ It follows as a necessary deduc- 
tion from this rule that an Injunction cannot be granted 
to prevent the breach of a contract, the performance of 
which w^ould not be specifically enforced.^ W' hen specific 


* Jugal Kishori Choidihurani v. 
Anunda Lai Chowdhurif I. L. R., 
22 Cal., Ho, 5.50 (1895). 

® Act I of 1877, s. 19. 

* 2b,, s. 4, cl. (6). 

* Jugul Kuhori Choicdhurani v. 
Aminda Lall Chowdhuri, I. L. K., 
22 Cal,, 545, 649, 550 (1895) ; and in 
Flight V. Bolland, 4 Russ., 298, it 
wa# hold that an infant could not 
maintain a suit for specific per- 
formance, the remedy not being 
mutual ; cited ib,, 649; and if the 
contract be entered into by a guar- 


dian it must be shown that it was 
for infant’s benetit, ib, 

* Act I of 1877, 8. 56, cl. (/). 

« Act I of 1877, s. 54. 

Ib,, 56 (/), as to the] excep- 
tion contained in s. 57, i v. jiofd. 
See High Inj., § 1102; Joyce’s 
Doctrines, 204. So an Injunction 
will not be granted against the 
sale of goods or any chattels where 
specilic performance of a contract 
for their sale cannot bo enforced, 
ib,; FoUm'gill v. Howland, 22 W.R. 
(Eng.), 42* 
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performance will not be granted, the Cotirt will not grant 
an Injunction in aid of the contract, for, while damages are 
the proper and available remedy, such an Injunction might 
practically effect the same results as a decree for specific 
performance* 

(€«) Contracte The following contracts cannot be specifically enforced, 
be 'sr^Scaiiy Injunction caiino t he granted in respect 

enforced. of their breach : — - 

(a) A contract for the non-performance of which Com- 
pensation in money is an adequate relief.^ The grant of 
specific relief being dependent upon the inadequacy of 
the ordinary legal remedy, specific performance and 
Injunction will in all cases be refused where the breach 
of contract is satisfied by the mere payment of money.® 
So specific performance will not be enforced of a contract 
for the transfer of stock in the public funds, though the 
rule is otherwise in the case of shares in private com- 
panies.^ Thus if A contracts to sell, and IS contracts to 
buy, a lakh of rupees in the four per cent, loan of the 
Government of India, the contract cannot be specifically 
enforced.* So the Court for the most part refuses to 
interfere in respect of chattels and prlmCt facie the 
breach of dhy purely mercantile contract is capable of 
being adequately relieved by damages.® Thus if xl con- 


» Act I of 1877, s. 21, cl. (a) ; this 
is the converse proposition of s. 12 , 
cl. (c), ib. ; see also explanation to 
s. 12, i&. / s. 54, ib. {a). 

• Fry on Specific Performance, 
§§ 66—71 ; Kerr, Inj„ 428, 429 ; and 
see Maya Ram v, Prag Dat, I. I 4 . 
R., 6 All., 44, 61 (1882) ; Ryan 
V. Mutual ToUtinfi Weslminttler 
Chambers A ssocialiony Li. R., 1893; 
1 Ob., 116 j JRan/chhod Jamnadaa v, 
Lallu Haribhaiy 10 Rom. IBi. O. R., 
95 (1873) ; In the matter of Qun- 
put Narain Singh, I, ti. R., 1 Cal., 
74. 76 (1876) ; HaSi Abdul Allarakhi 
V. BaSi Abdul Bacha, 1 . 14. B,, 6 


Bom., 5, 7 (1881) ; Callianji Harji- 
imn V. Narsi Tricum, I. L». R., 19 
Bom., 761 ,' 769, 770 (1895) ; aliter if 
a money payment is insufficient ; 
Madras Rai(v?ay Co, v. Rusl, I. JL. 
R., 14 Mad., 18, 22 (1899) ; In re 
Parkin Hill v. Schioarz, I/. R,, 
1892, 3 Oh., 610. 

• Fry op. cil., §§73, 76, , 

♦ Act I of 1877, 8. 21, inus. (l) 
to cl. (a). 

* Fry op, cU. , § 78 ; as to anir^ne 
chattels, see s. 12, Act I of 1877. 

^ Ba^i Abdul Allarakhi v. Bm 
Abdul Bacha, 1. 1<. R., 6 Bom., 6, 
7(1881). 
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tracts to sell, and JB contracts to buy, 40 chests of indigo 
at Ks. 1,000 per chest, the contract cannot be specifically 
eiiforced:^ nor will the Court enforce contracts to make 
or accept a loan of money ; though where the money has 
been actually advanced the Court will specifically enforce a 
contract to execute a mortgage.® So if in consideration of 
certain property having been transferred by A to JJ 
contracts to open a credit in jVs favour to the extent of 
Rs. 10,000, and to honour A^s drafts to that amount ; 
the contract cannot be specifically enforced.® In the first 
and second of the above illustrations both A and and 
in the third would be reimbursed by compensation 
in money. 

(Ji) A contract which runs into such mimite or numer^ 
ous details^ or which is so dependent on the personal 
qualifications or volition of the parties or otherwise from 
its nature is such, that the Court cannot enforce specific 
performance of its material terms> 

‘^The terms of this clause are very wide, and the num- 
ber of Illustrations show how varied are the circumstances 
which render it practically impossible for the Courts to 
specifically enforce contracts. Though the clause men- 
tions two special reasons yet the inability of the Court to 
enforce specific performance is not limited to these two 
special grounds, for the clause goes on to speak of a 
contract which otherwise from its nature is such that the 
Court cannot enforce specific performance of its material 
terms. The whole question is a practical one, and it is 
obviously impossible, in the face of the enormous diversity 
of facts and circumstances about and under which con- 
tracts take place, to lay down a rigid rule which can 
embrace all possible contingencies. N^o doubt the Courts 
c#uld, at a great expenditure of time and money, specifi- 

* Act I of 1877, a. 21, illus. (2) to • Act I of 1877, a. 21, iliua. (3) to 

CK <a). d. («). 

; ♦ fry op. eit.t § 64. ♦ Act I of 1877, s. 21, cl, (6), . 
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eally enforce nearly every contract^ but snch u course is 
neither necessary, for there is always pecunitir^" compen- 
sation available for the injured party, nor would it in many 
cases be desirable on the ground of public policy. The 
line must be drawn somewhei*e, and it is drawn at prac- 
tical impossibility, and whether this exists or not must be 
judged on the facts and circumstances of each case, as it 
arises.’’^ The reason for refusal of specific relief is thus the 
practical incapacity of a Court to execute in such cases a 
decree for specific performance. Thus A contracts to ren- 
der personal service to J3 : or A contracts to employ H 
oil personal service : or yl, an author, contracts with 
a publisher, to complete a literary work. contracts with 
73 that, in consideration of Rs. 1,000 to bo paid to him 
hy J3, he will paint a picture for 73, y\ contracts to marry 
73. A contracts to buy 73^s business at the amount of a 
valuation to be made by two valuers, one to be named by 
A and the other by 73. A and 73 each name a valuer, but 
before the valuation is ina<le .1 instructs his valuer not to 
jiroceed.^ The abovementionod contracts cannot be spe- 
cifically enforced as they are all dependent upon the 
personal qualifications or volition of the parties. The 
Courts will not enforce contracts of hiring and service, and 
agency for the enforced performance of such a contract 
would bo worse than its noii-perfcrmance,^ nor will an 
Injunction be granted in the aboveinentioned cases. So 
an Injunction will not be granted in respect of a breach of 
promise to give in marriage;* or to compel a person to 

» Nelson’s Specific Relief Act, authors aiid artists. Nussenmt/nji 
165, JPcifHlai/ v. <J onion, I, . 

•Act I of 1877, s. 21, cl. {b), L. R., 6 Bom., 266 (1881) ; 

iUustns. (1)~(4), (8), (12) ; as to Jffarjivanv. JV^nrH THc-um, 1. 

last citcMl iJlus. , see VicTcers v. 18 Bom., 702 (1894); S. C. in sw- 

Vickers, L. R., 4 Kq., 529: Fry op. peal, I. L.. B., 39 Bom., 764 (1895). 

cit., §§ 361, 364. ^ * In tho matter of Ounput 

• Fry op ct7..§§ 110—115. Ulus. JSTarain, I. L,. H., 1 Cal., 74, 76 

(3). and (8) apply the same principle (1875); Ume<l Kika JVagindaa 

to professional contracts made by 7 Bom. H.C,R., 0.0. J., 122 (1870). 
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retain another in his employ in the confidential position 
of an agent ; ^ and in such a case the C?ourt will not 
restrain a defendant from doing that which is only a 
violation of what is ancillary to, or incidental to the 
principal part of the contract.® Again a contract will 
not be enforced which runs into such minute or numerous 
details or otherwise from its nature is such that the Court 
cannot enforce specific performance of its material terms. 
By a charter-party entered into in Calcutta between A, the 
owner of a ship, and the charterer, it is agreed that 
the ship shall proceed to Rangoon, and there load a cargo 
of rice, and thence proceed to London, freight to be paid 
one-third on arrival at Rangoon, and two-thirds on delivery 
of the cargo in London. A lets land to B and B contracts 
to cultivate it in a particular manner for three years 
next after the date of the lease.® A and li contract 
that, in consideration of annual advances to bo made by 
A, li will for three years next after the date of the 
contract grow particular crops on the land in his posses- 
sion and deliver them to A when cut and ready for 
delivery. A contracts to supply 7? with all the goods of a 
certain class which 7i may require. A contracts with B 
to take from B a lease of a certain house for a specified 
term, at a specified rent, if the drawing-room is hand- 
somely decorated.’’^ A contracts Mith B to execute 
certain works which jbhe Court cannot superintend.® None 
of these or other similar contracts® can be specifically 
enforced ; nor can an Injunction be granted in respect 
of their breach. 

“ By the last illustration the law is left in much the same 
uncertainty as the numerous and conflicting decisions in 


• NuHserwanji Merwanji Pan- 
fiay%, Oordon, supra; Ken\ Inj., 
429. 

• J6. 

• See ttayner v. Sione^ 2 Eden, 

m 


^ See Taylor v. Portingtony 7 
DeG. M. & G., 328. 

* Act I of 1877, s. 21, iUnstns. (5) 
-(7), (9)-{ll). 

• Fry op. cU., §§ 90-93. 
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English Equity on contracts to build and repair have left 
it ; for the real question is what is the limits of the Courts 
capacity for superiritendenc^?' second Illustration 

to clause (c) section 12 and the illustration to section 22 
III (of the Specific Relief Act) show that a Court is con- 
sidered competent to superintend some rather complicated 
works. But both^ these examples contain this element, 
that the plaintifP having parted with his land had no oppor-- 
tunity of doing the work which the defendants had con- 
tracted to do, and so ascertaining the amount of damages 
sustained by their non-performance, even if damages 
would anyhow be an adequate compensation.® The 
illustration to clause (c) of section 12 assumes that the 
Courts ill India may (as the Scotch Courts do) appoint some 
qualified person under whose superintendence the work 
is directed to be executed/^® Obviously, however, there 
must be a limit to the exercise of this power, and it is now 
settled that subject to certain exceptions the Court will not 
specifically enforce contracts to build or repair or grant 
an Injunction in respect thereof.^ 

(o) A contract the terms of which the Court cannot 
find with reasonable certainty cannot be enforced by spe- 
cific performance or Injunction, it being necessary to ascer- 
tain what is the contract which is to be performed.® 
Thus A, the owner of a refreshment-room, contracts with 
^ to give him accommodation there for the sale of his 
goods and to furnish him with the necessary appliances. 
A. refuses to perform his contract. The case is one for 
compensation and not for specific performance, the amount 
and nature of the accommodation and appliances being 

* - Ryan v. Alaiual Tontine ® Collett o/>. 104, 105. 

VreHminete^' Cfia-mhe^'s AesoeixUiotty ♦ See rule statcU with ite excep- 

I^. R., 1893, 1 Oh., lt>3,125. tipns in Fry op. §§ 08—109 

^ Sgo mover X. a. W, Ry^ Co*y Kerr, In j., 429. 

1 Y. ^ C. CO.. 48; Y. * Act I of 1877, s. 21, cl. (c) ; 

4 Hare, 506. op. § 380 ; Kerr, Inj., 4^. 
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undefined.*^ It is not possible to lay down any general 
rule as to wbat is sufficient certainty in a contract; but the 
certainty required must be a reasonable one baving regard 
to the subject-matter of the contract and the circumstances 
under which and with regard to which it was entered 
into.^ 

(d) The same rule applies to a contract which is in its^ 
nature revocable.^ The interference of the Court in such’ 
a case would be idle, inasmuch as what it had done might 
be instantly undone by one of the parties.* So where A 
and 13 contract to become partners in a certain business* 
the contract not specifying the duration of the proposed 
partnership, this contract cannot be specifically performed, 
for, if it were so performed, either A or 13 might at once 
dissolve the partnership.® 

(e) No specific relief will be given in respect of a 
contract made b}^ trustees either in excess of their powers 
or in breach of their trust.^ Thus A is a trustee of 
land with power to lease it for seven j^ears. He enters 
into a contract with 13 to grant a lease of the laud for' 
seven years, with a covenant to renew the lease at 
the expiry of the term. This contract cannot be speci- 
fically enforced.'^ So where the Directors of a company 
have power to sell the concern with the sanction of 
a general meeting of the shareholders, and they contract 
to sell it without any such sanction, this contract 
cannot be specifically enforced.® And if two trustees, 


* /6,, illus. to cl. (r); Pat*is 
Chocolate Co* v. Crystal Palace Co*, 
S Sm. and Gift., 119. 

•Fry op* cU,, §§ 380—386; soc 
New Bee^'hhoom Coal Co* v. Bula- 
ratn Ma/iata, I. L. R., 5 Cal., 932 
( 880). 

••Act I of 1877, s. 21, cl. (d). 

♦ Fry 02^* cit,, § 94, et seq* 

* Act I of 1877, s. 21, illus. to 

cT. (d). 


• //>., d. {e); Try op. cit,, §§407 — 
416 ; for definition of ** trust ** and 
“trustee” and “ breach of trust,” 
see Act II of 1882 dealing with 
private trusts (v. ante, pp. 207) : 
as to the duties and powers of 
trustees, ib., Chs. Ill, IV. 

» Act I of 1877, s. 21, illus. 
to cl. (e) ; see Hainiet v. YieUlhtg, 2 
Sch. and Ij., 549. 

® Ih*, illus. (2) to cl. (<5). See 
Daniel v. Adarm, Amb., 495. 

15 


W, IK 
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^ and empowered sell trust-property worth a lakh 
of rupees, contract to sell it to C for Bs^ 30,000, the con- 
tract being so disadvantageous as to be a breach of trust, 
/7 cannot enforce its specific performance Again the 
promoters of a company for working mines contract tliat 
the company, when formed, shall purchase certain mineral 
property. They take no proper precautions to ascertain 
the value of such property, and in fact agree to pay an 
extravagant price therefor. They also stipulate that the 
vendors shall give tbem a bonus out of the purcliase- 
lUoney. This contract cannot be specifically enforced.^ 
(y*) Contracts which are rdtra vires are void, and there- 
fore a contract made by or on behalf of a corporation or 
public company created for special purposes, or by the 
promoters of such company, which is in excess of its 
powers, cannot be specifically enforced. So if a company 
existing for the sole purpose of making and working a 
railway, contracts for the purchase of a piece of land for 
the purpose of erecting a cotton-mill thereon, this contract 
•cannot be specifically enforced.® 

(^) The breach of a CQntract the performance of which 
•involves the performance of a continuous duty extending 
ever a longer period than three years from its date cannot 
bo specifically relieved against. The Court refuses to 
erder the performance of continuous acts on the ground 
f hat the Court cannot see to and enforce such performance. 
Thus A contracts to let for twenty-ome years to TJ the 
right to use such part of a certain railway made by A as 
was upon JJ^s land, and that JQ? should have a right of 
running carriages over the whole line on certain terms, 
and might require A to supply the necessary ongine- 

* Ih,, illus. to cl, («), See fi<Jttoiary relation to the company 

Mortlc^k V. Bailer, 10 Ve»., which he promotes- JVczi? 

292, JPhosphaCe Co. v. Brlan^er^ 5 kJh, 

• j&.. Ulus, (4) to cl. (e). See !>,, 118. 

Bvitna Silv&r Mlnitig Co, V, Crant^ ^ Act I of 1877, s.21, cl. (/) ; Fry 
11 Ch^D., 918. A promoter is in a oi>. cU.\ §§ 487—495, 246 et 
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"povveri and that A should during the term keep the whole 
irailway in good repair. Specific perfbrinance of this 
•<K)ntract must be refused to 

(fi) A contract of which a material part of the subject- 
iinatter, supposed by both parties to exist, has, before it 
"has been made, ceased to exist, cannot be specifically 
-enforced. So if A contracts to pay an annuity to 13 for 
the lives of C and I) and it turns out that, at the date of 
the contract, <7, though supposed by A and 13 to be alive, 
was dead, the contract cannot be specifically performed.® 

And, save as provided by the Code of Civil Procedure, 
no contract to refer a controversy to arbitration will be 
specifically enforced ; but if any person who has made 
such a contract, and has refused ® to perform it sues in 
respect of any subject which he has contracted to refer, 
the existence of such contract will bar the suit.* The con- 
tract the existence of which would bar a suit must be an 
operative contract, and not a contract broken up by the 
conduct of all the parties to it,^^ The wording of the 
section is wide enough to cover contracts to refer any 
matter which, can legally be referred to arbitration, and 
one of such matters is a suit which is proceeding in 
Court.® The ground upon which this rule proceeds is that 
it is deemed to be against public policy to exclude from 


• Ib.^ cl. ((/) ; a clause closely 
•connected. inits su’bject'^inatter with 
•cl. (b) atUe, See Fry op, g 99 ; 
Rywn. V, Mxttwxl Tontitte W’€aitmii%s^ 
ter Chambers Association, T*. R., 
1S93, 1 Ch. , 116 ; if the contract l>e 
for loss than throe years, relief will 
yet be refused if, as it well may, 
the case falls within cl. (6) of s. 21. 

• Act I of 1877. 8. 21, cl. {h), 

op- cit,, § 900 et seq.; as to rais- 
take, see Contract Act, s. 20. 

• It must be proved that there 
has been a refusal ; the mere filing 
-of a suit does not constitute such 


a refusal, Tahal v. Bisheshat', I. L. 
R.., 8 All., 57 (1885) ; Koomu<l 

Chuntler Bass v. Chancier Kant 
Mooherjee, I. I.. R., 5 Cal., 498 
(1879) ; but an application for 
leave to withdraw from tlie arbi- 
tration is evidence of such refusal ; 
Sheoamhar v. Beodat, I. Ij. R., 9 
All., 168 (1886). 

Act I of 1877, s. 21. See Salig 
JRam V. Jhu7ina Kuar, I. L. R., 
4 All., 546 (1882). 

• Tahal v. Bisheshar, supra. 

• Sheoambar v, Beodat, 

9 All., 168 (1886). 
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tion will^ ba 
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»peot of the 
l)rGaeh of such 
contracts. 
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the appropuiate judicial tribunals of the Skate any persons^ 
who, ill the ordinary course of things, have a right to sue^ 
there. ^ Upon the same principle agreements in restraint 
of legal proceedings are, saving certain contracts to refer 
to arbitration, void.^ The Code of Civil Procedure, how- 
ever, provides for the carrying out of certain agreements 
to refer disputes to arbitration,^ and for the execution of an 
award already made under any agreement to refer to arbi- 
tration.* “ But in each case this is done by moulding the 
matter into the form of a suit between the parties, and' 
then dealing with it under the rules for arbitration or 
awards in tlie course of ordinary siiits.”^ 

Awards are, however, as regards specific performance- 
placed on the same footing as contracts,^ for an “ award 
supposes an agreement between the parties and contains 
no more than the terms of that agreement ascertained by 
a tliird person.” The provisions therefore of the Specific 
Belief Act relating to contracts apply, miitatis mutandis,. 
to awards as well us to directions in a will or codicil to- 
execute any particular settlement.^ An injunction may 
yet in certain cases be granted to restrain an arbitrator 
from acting and the parties from proceeding before him 
for an award under the agreement.^ With regard to far- 
ther rules governing the grant of specific perlbrinance or 
Injunction in cases of contnict v. post, § 61. 

Where an agreement is of an affirmative character the 
remedy, in a proper case, lies in specific performance, and an 
Injunction may also be granted both for the enforcement 


» Story Eq. Jur., ss. 1457, 670; 
Fry 02 J. fit., § 1600 and/ootnofe (2) 
et seq. 

« Act IX of 1872 (Contract), 
s. 28. 

• Civ. Pv. Code, as, 523, 524. 

^ Ih., S8. 525, 526. 

* Collett, Specific Reliof Act, 
118. 


® See Baghubar Dial v. Madan 
Mohan Lai, I, E. R., 16 All,, Ti- 
(1893). Fry o/>, oil., Ch. viii. , 

’ Wood V. Griffith, 1 Hw.,^,per 
Lord Eldon. 

9 Act I of 1877, s. 30 ; see F^-y 
op. cit., s. 1593; as to settlements 
V. post, 

® See Kerr, In j., 600. 

*9 V. post, p. 236. 
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of negative terms, ‘ if any, and also in aid of and 
4 incillary to the relief sought by way of specific perform- 
:ance of the contract.^ If, however, an agreement though 
of an affirmative character is such that the Court would 
not under the rules abovementioned specifically enforce it, 
no Injunction will be issued to prevent the breach thereof.® 

In such a case the contract is ex hypothesi one the breach 
of which will be properly relieved by the grant of damages, 
and no Injunction will issue where the remedy by com- 
pensation is both proper and available. Moreover, to issue 
im Injunction might be tantamount to specifically enforc- 
ing in fact an agreement which was not so enforceable. 

It is obvious also that no Injunction can issue in aid of or 
ancillary to specific performance, where the latter relief 
cannot be granted. 

Notwithstanding the general rule that an Injunction (c) Except in 
cannot be granted to prevent the breach of a contract the nogativeagree- 
perforinance of which would not be specifically enforced, 
where a contract comprises an affirmative agreement to do {vgreo- 

^ ^ menis not spo- 

u certain act coupled with a negative agreement express citioaiiy en- 
or implied not to do a certain act, the circumstance 
the Court is unable to coinjiel specific performance of the 
affirmative agreement, will not preclude it from granting 
an Injunction to perform the negative agreement ; pro- 
vided that the applicant has not luiled to perform the 
contract so far as it is binding on him.* As to these excep- 
tional cases y. po$^ p. 240. 

Except where it is otherwise enacted nothing in the (u) Theopora- 
Specific Relief Act shall be deemed to affect the operation to 

of the Indian Registration Act (III of 1877) on documents.® 

That Act declares the registration of certain documents to not bo 
he compulsory such as iustruments* of gilt of immoveable 


^ V. poH, p. 230. 

* V. pogt, p. 8. 50. 

• Act I of 1877, s. 56, cl. (/). 
■* Act I of 1877, s. 57. 


» Act I of 1877, s. 4, cl. (c). 

• As to the meaning of the term 
“ instrument” see Somu Gurnkkal 
V. RangmmmU 7 Mad. H. C. R., 
13 (1871). 
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property ; certam, other nou^testamentary instruments 
dealing with immoveable property ; leases of immoveable- 
property from year to year^ or for any term exceeding one 
year, or reserving a yearly rent ; and anthori ties to adopt 
a son not conferred by will.*: It further declares that no- 
document which is required to be registered shall affect 
any immoveable property comprised therein, or confer 
any power to adopt or he received as evidence of any trans^ 
action affectiny such p'i^operty^ or conferring such poiver^ 
unless it has been registered in accordance with the pro- 
visions of this Act.® The words “ or be received as- 
evidence of any transaction affecting such property meani 
^Vor be received as evidence of any transaction so far as it 
affects such property.^ An unregistered document, the 
registration of which is compulsory, is admissible in evi- 
dence for a collateral purpose. So an unregistered bond,, 
containing a 2 >ersonal undertaking to repay money borrow- 
ed, and also a hypothecation of land above Rs. 100 in value 
as security may be used in evidence to enforce the personal 
obligation.^ The effect of the abovementioned words 
therefore is, that documents, the registration of which^ 
is compulsory, although inadmissible, unless registered, 

» Act III of 1877, s. 17 ; the reg- 
ieti-ation of certain other docu- 
ments is optional ; th., s. 18. 

• It may, however, be used in 
evidence in support of a claim for 
moveabls property : Thandavan v. 

VQiniamma, I. Li. H., 15 Mad., 336 
(1892) ; but see also Ijakshmamma, 

V. Kamestoarat I. li. K., 13 Mad., 

281 (1889). 

• Act III of 1877, s. 49. 

^ JJlfgiutmissu Elahyan Bibi v. 

jffosain Khan, I. L«. K., 9 Cal., 520, 

525, F. B. (1882), 12 O. R., 209 ; 
and see The Beng€U Banking Cor- 
po7'ation A. Jktackertich, I. lU. 

R., 10 Cal., 315. 322 (1883) ; Than- 
fiavan v. VUliamma, I. fc. R.,^ 15 


Mad., 336, 340 (1892). 

• Ulfatunniesa Miahijan Bibi v. 
Ilosain Khan, supra ; see cases- 
there collected and in Field, Ev., 
451 — 453 ; S0e last note and Goma- 
Ji V. Subbarayappa, I. B. R,, 15 
Mad., 253 (1891); Madras Deposit 
and Benefit Society, Xci. v. Oonnam* 
malai Am^nai, I. Z/^ R., 18 Mad^, 
29 (1^4). So also though an agree-./ 
ment may not be admissible in* 
evidence as creating an interest in 
land, still it may be used for the 
purpose of obtaining speciBc 
f ormance : Adakkatam 'v. Thee- 
than, I. L. R., 12 Mad., 506 (1888) ; 
Kagappa v. Deeu, I* L. R., lA 
Mad., 56 (1^). 
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as evidence of any transaction affecting immoveable pro- 
perty or conferring a power to adopt will yet be admis- 
sible for other purposes-^ By the terms of section 3, Act 
III of 1885, section 54, paragraphs 2 and 3, sections 59, 107 
and 123 of the Transfer of Property Act (IV of 1882) are to 
be read as supplemental to the Indian Registration Act. 
The Transfer of Property Act requires the registration of 
certain sales,* mortgages,® leases,* and gifts.® Further 
a transfer of property in completion of an exchange can be 
made only in manner provided for the transfer of such 
property by sale.® The effect of the combined Acts is that 
the registration of deeds of sale or of mortgage of immove- 
able property of the value of Rs. 100 and upwards, of 
leases year by year, or for a term exceeding a year, and 
of deeds of gift of immoveable property of any value, is- 
compulsory. Deeds of sale or mortgage of immoveable 
property of less than Rs. 100 in value, and deeds of gift 
of moveable property, must also be registered, unless 
thex'e is delivery of possession, when the transfer is effected 
without a deed. In the case of a simple mortgage, there 
can be no delivery of possession ; so all such deeds must 
be registered,'^ 

Documents which require registration under the com- 
pulsory provisions of the Registration Acts are (except 
for collateral purposes) inadmissible in evidence when not 
registered.® Documents which do not require registration 
under those provisions are admissible in evidence, for all 
purposes, even though not registered.® Section 17 of the 
Registration Act (III of 1877) should not be construed as 
requiring a document to be registered Avhich would not 


• Field, JgSv., 451, 452. 

• Act IV of 1882. s. 54, §§ 2, 3. 

• /5., s. 59. 

^ Ib,, s. 107. 

» 8. 123. 

♦/e».,s.ii8. 

^ Field, Bv., 446, 447. 

^ cases collected in 


• Act III of 1877, s. 49 ; v. ante ; 
and as to documents which have 
been held to require registration, 
eee cases collected in Field, Bv., 
447, 448 ; G^urunath Shrinimte JDeeai 
V. C/ienbaeappa, I. L. B., 18 Bom., 
745 (1893). 

Field, Bv., 448, 449. 
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have required registration when it was executed* So an 
instrument which did not require registration under Act 
XX of 1866 is not inadmissible in evidence by reason of 
Act III of As an unregistered document which 

requires registration is inadmissible as evidence of any 
transaction affecting immoveable property or conferring a 
power to adopt,^ oral or other secondary evidence of the 
transaction embodied in the document will be excluded by 
sections 91 and 65 of the Indian JEvidence Act. The 
result is that transactions committed to writing if not reg- 
istered, when registration is necessary, are incapcilde of 
proof and roholly inoperative^ as indeed was held to be the 
result of the liegistration Act even before the Evidence 
Act came into operation.^ “ Where a party comes into 
■ Court resting his claim on a written title which the 
law requires to be registered, he cannot when he has 
failed to register, and is, in consequence, unable to 
use his title-deed, turn round and say I can prove my 
title by secondary evidence. It w’^ould bo useless to 
have a compulsory’' Registration Act, if such a course were 
open to suitors.” ^ Where the instrument inadmissible 


» DesalMotilalMangalji -v, Deaai 
J^arashotam I^andlalf I. Li. R-., 18 
Rom., 92 (1893) ; Ham Cootnar 
Singh v. Kishari, I. L. R., 9 Cal., 
68 (1882) ; but see also Lciclnnan Das 
V, Diprhancl, I. Ij. R, , 2 All., 851 
. 4 I 88 O) ; Jethahai DayaIJi v. GirUhar, 
I. L. R., 20 Bom., 168 (1894) ; Gan- 
. garum Ghose Sirdar v. JCalipodo 
Ghose, I. L. R., 11 Cal., 661 (1885). 

• Act III of 1877, s. 49. 

• Field, Bv., 449, 450 5 Sheikh 
JtahmatuUa v. Sheikh Sariut^jUla 
JCagehi, 1 B. R. , F. B., 68 (1868) ; 
Monmohi'nee Doasee^* Bistien Moyee 
JDoaaeey 7 W. R., 112 (1867) ; Somu 

.4^urukkal v. Hangammal, 7 Mad. 

C. R., 13 (1871), £admissiona by 
defendant] ; Muss€imut Kahoolan 


V, Shumsheir AH, 11 W. R., 16 
(1869) ; Dinanath Mookerjee v. Deh- 
nath Multieky 5 B. L. K., App., 1 
(1870) ; 13 W. R., 307 ; Shekh Ibra- 
him V. Harvata, 8 Bom, H. C., A. 
O. .J., 163 tl871); Croiodie v. Ktillar 
Chowdhry, 21 \V. R., 307 (1874); 
Shaikh Jifahotned Ohid v. Kalee 
JPershad Slnghy 29 W. R. . 320 ( 1876) ; 
Itam Chunder Haidar v. Gohind 
Chwnder Sen, 1 O. B. R., 5'42(1S7^; 
Hivethi Varada Ayyangar v. Krish- 
naaami Ayyangar^ I. B. R., 6 Mad., 
117(1882). 

^ Monmohinee Dossee v. JBis^eti 
Moyee Hoaaee, 7 W. R., 112 (1867), 
citeii and approved in Sheikh Hah 
mattUla v. Sheikh SaritUtilla Hag- 
chi, X B. B. R., F. B., 58, 79 (1868). 
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for want of registration was a receipt, oral evidence of 
the payment of the money ivas admitted on the principle 
embodied in illustration to section 91 of the Indian 
Evidence Act.^ Secondary evidence may be admissible in 
the case of a docuinent •which is unregistered through no 
fault of the plaintiff.® In the undermentioned case the 
defendant’s title-deed was inadmissible in evidence as it was 
not registered ; but it was h^ld that though the defendant 
could not prove a title by purchase, it was open to liiiii 
to establish his title without the aid of the deed of sale ; 
that his possession of the premises in <|iiestion for more 
than twelve years prior to the institution of the suit was 
adverse to the predecessors of the plaintiff wliose claim, 
as assignee of their interests, was consequently barred.® 
AVhere the defendants purchased land from tlie jilaintiff, 
and gave bonds for the purchase-money and these bonds 
were not registered and were, therefore, not admissible in 
evidence ; it was held^ that the plaintiff, as veinlor, was 
under no necessity to rely on the bonds in order to estab- 
lish a charge on the property sold in respect of the unpaid 
purchase-money.^ When the fact is admitted^ to prove 
which it would be necessary to use in evidence a document 
which has not been registered, although registi'ation there- 
of is by law compulsory, the non-registration cannot affect 
the decision of the case. The question of registration be- 
comes material only when it is sought to use the document 
in evidence.^ So* where the existence of the agreement 
was not disputed and its production was not necessary’'. 


* Soorjoo Ooomar JJhitttctfiha,Tjee 

V. Bhugioitti Ch.'uruteT 34 W. 

K. , 328 (1875) ; IJalijp Sltigft v. Zf ur- 
gtt JPmscLtl^ I. Zj. R., 1 All., 442 
(1877) ; TVamcin JElatii<jha,nt:lr€i. v. 

KrisHnaji^ 1. L. It., 4 
Horn., 126 (1879) ; Venkaj/yar v. 
VenkatetstthbayyaTf I. Ij. R., 3 
53 (1881). 

^ JTynakka RotUhen, v. Vav<tna 


Mahomed Nairia Itouthen, 5 IVfad. 

H. C. R., 12;^ (1869) ; Nafjajipa ▼. 
neira, I. I-.. R., 14 Mad., 55 (1890). 

• Satnbhubhai Karsavuias v. Shiv- 
laldas S<ida»hivdas I>esaty 1. L. R., 
4 Rom,, 89 (1879), 

♦ Virohand Zralchand v. Kamaji^ 

I. L. R., 18 Bom., 48 (1892). 

* Syud JReza v. Rhtkun JChan, 
7 W. R., 331 (1867). 
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it was b^ld that the plainiiff was entitled to wbatever 
relief the effect of the plaint and written statement taken 
together would entitle him on the Emission of the defend— ; 
ant.^ It has, however, been said to he doubtful whether,, 
if the document itself is tendered-in evidence, any admis- 
sion of its execution could make up for the want of 
registration ; that there is a difference between admitting 
the fact, to prove which the document is sought to be 
used, and admitting the document itself when offered as 
evidence and rejected for want of registration. Where,, 
in consequence of the admission, it becomes nnnec^sary 
to use the document at all, the fact of non -registration may 
be immaterial ; but the case is different when the existence 
of the document is disclosed and the document itself 
produced.® The provisions of the Registration Act, how- 
ever, will not be permitted to be used to subserve fraud.^ 
The effect of the Specific Relief Act therefore is to 
render registration a ^/ud non to the validity of certain 
documents, and the object of section 4, clause (jc) of the 
Specific Relief Act, would appear to be to prevent any 
specific relief being given either by specific performance, ‘ 
Injunction, or otherwise, the effect of which would be to- 
weaken or nullify the provisions of the former Act as also to 
enjoin that a specific rule of the statute law prescribing: 
formalities in respect of the execution of documents shall 
not, as was done by the Court of Chancery in the case of 
the Statute of Frauds, be evaded under the cover of some 
opposing equity which was claimed however to be either 
subservient to the true objects of the statute, or collateral to 
it and independent of it. These excej^tions to the statute 

* Chedambari^ifn Chstty yr, ICaru- •See case© cited, 469; and 
tiaayovalangapuly Tav&r^ 3 Mad. ««« generally as to the Kegistratipn 
H. O. It-, 342 (1807) j SE^dleston v. Act and cases tliereunder ; 

Briscoe, 11 Ves.. 683—696 ; and see 449 ^ 4 ^. Rivazvlndian 

Bhelch Ibrahim T, JParmUa, 8 Bom. tration Act, 4th Ed. (1894). Bee 
U. O. B., A. O* *T. , 163 (1871). : Ameer Ali andWoodroBe'sIndiau 

» Field, Ev., 463, 464» Evidence Act (1898), pp. 414— 417. 


INJUNCTIONS IN THE CASE OF CONTRACT. 235 

liav© been held to lead to embarrassments in the actual 
administration of equity in England; and although in 
som© cases no great mischief can occur from enforcing 
them, yet, in others, difficulties may be stated in their 
practical application which have the effect of questioning 
their original propriety.^ But though the Courts in Eng- 
land have granted equitable relief in cases falling within 
the purview of the statute and the Courts of this country 
are prohibited from affecting by their orders the operation 
of the Registration Act, it is of course none the less 
necessary to clearly ascertain whether or not the relief 
which it is proposed to give will in fact affect such oper- 
ation. Therefore though a document which purports to 
create an interest in land requires registration,^ and if 
it be not registered will not bo available as affecting the 
property comprised therein ^ yet such a document though 
inadmissible in evidence as creating an interest in land 
may bo used for the purpose of obtaining a specific 
performance of the agreement evidenced by it.^ In such 
a case the operation of the Registration Act is not affect- 
ed because it has been held that that Act does not itself 
operate to exclude unregistered documents except when 
tendered as effecting that which the Act says they shall 
not effect, viz.^ a conveyance as distinct from a contract 
to convey. They will not operate to transfer ownership 
and cannot be received in evidence to show that the owner- 
ship has passed from one person to another, and in so far 


> Collett op. re7., 68 ; Nelson 
op. 79, 114, 115 ; Story’s Eq, 
Jur., §§ 752—769. 

• Act III of 1677, s. 17, cl. (5). 

• 75., 8. 49. 

^ Thn Bengal Banking Corpora- 
tion Y. S. A. Mw:keYticht I. Lt. R., 
10 Gal., 316 (1883) ; Addakkalam v. 
Theethan, t. L. R., 12 Mad., 506 
(188$) $ J^f'agappa v. I. Lu R., 


14 Mad., 65 (1890) ; Chunilal Pan^ 
natal v. Bomai}ji Mancherji Modi, 
I. L. R., 7 Bom., 310 (1883) ; Shri- 
dhar Ballal Kelkar v. Chintaman 
Sadashiv Mehendale, I. Ij. R., 18- 
Bom., 396 (1893). See Purmanandas 
Jeioandas v. Dharsey Yirii, I.L 1 .R., 
10 Bom., 101 (1885); Ho7*tng^i 
Manekji Dadachanji v. Keshan 
Purshotam, 1. L. R., 18 Bom., 13- 
(1893). 



Varioties of 
'Covenants. 


(i) Affirmativo. 


Ncgiitivo. 
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as they are used for this purpose specific relief will in 
respect of them be refused. 

§ 57. Covenants are either of an affirmative or negative 
nature. Negative covenants may be either express or 
implied. A contract or conveyaHce may comprise coye^ 
nants of both kinds, that is an affirmative covenant and 
a negative covenant whether express or implied. The 
ordinary remedy by way of damages is available for the 
breach of covenants whether affirmative or negative in 
form. The remedy by way of specific relief however 
differs, for affirmative covenants are enforced by specific 
performance and negative covenants by Injunction. 

When a person covenants tliat something has been done 
or shall be done hereafter the covenant is said to be 
affirmative. In cases where the covenant is affirmative 
specific relief is given by way of specific performance,^ that 
is by ordering a party to do the very act which ho is under 
an obligation to do.^ Tlie question whether an affirmative 
covenant is or is not the subject of specific performance is 
determined by the rules contained in Chapter II of the 
Specific Relief Act. If under those rules a Court would 
not specifically enforce a contract, it cannot grant an 
Injunction to prevent the breach of such contract.® 

Where a jnan covenants that a thing lias not been done 
or shall not be done hereafter, tlie coveniiiit is a negative 
one. In cases where the covenant is negative, specific 
relief is given by way of Injunction.* • A negative agree- 
ment not to do a certain act may be either express,® or 
it may be implied.® So if A contracts with IS to sing 
for twelve months at theatre and not to sing in public 


» Kerr, Inj., 439. 

» Act I of 1877, s. 5 (6). 

• Ih„ s. 56 (/). 

* Kerr, Inj., 439 ; see i'5., 439 — 
454, for instances illustiating the 
Jssue of Injunctions in the case of 
negative covenants. 


• Act I of 1877, s, 57, illustns. 
(rt) and (»;). 

• 76., illustns. ( b ) and (d) ; 
Miulraa Railway CV. v. RvM, if U. 
R., 14 Mad., 18 {1890} ; CalHan^ 
Harjlvan v. NarH Tricum^ I. Li. B., 
18 Bom., 702,711(1894). 
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elsewhere/ the covenant by A not to serve others than B 
during that time is an express negative covenant ; but if 
J5 contracts with A that he ^Yill serve him ftiithfully for 
twelve months as a clerk/ the negati\'e covenant not to 
serv^e others than A during that time is implied only ; 
an exclusive service being raised by implication from the 
affirmative covenant to serve i? during the period men- 
tioned. 

In restraining by Injunction the breach of a negative 
covenant, the interference of the Court is in effect an 
order for specific performance. An agreoinent may be 
as effectually performed in this way as hy an order for tlie 
performance of the thing to be done/'^ In granting In- 
junctions to restrain the breach of negative covenants the 
Court will be guided by the rules and provisions contain- 
ed in Chapter II of the Spx^cific Itelief Act relating to 
specific performance.^ The cases in which an Injunction 
may be granted against breach of contract are substantially 
the same as those in which an Injunction maj^ be granted 
asainst the commission of a tort. The case must be one 
of trust or a case where damages are not a possible or 
adequate remedy/ In the case, however, of Injunctions 
against the breach of obligations arising out of contract 
the Court will, unless and until the contrary is proved, pre- 
sume that the breach of a contract to transfer immoveable 
property cannot be adequately relieved by damages and 
that the breach of a •contract to transfer moveable property 
can be thus relieved.^ 


» Act I of 1877, s. 57, illus. (c), 
and see ib., illns. (a). 

» /&., Ulus, (a), and see ib., illus. 

W. 

* Liimley v. Wagner, 1 D. M. & 
G., 615, per Lord St. Leonards, 
TtiS Injunction does nothing 
more than give the sanction of the 
process of the Court to that which 
already is the contract between 


the parties: Doherty v. Allman, 
3 App. Ca., 720. 

Act I of 1877. s. 51. 

* Compare ib,, s. 54, els. {«) — 
{d), and s. 12, els. («)— (rf). Clause 
(e) of s. 54 relating to Injunctions 
against multiplicity of proceedings 
is i>eculiar to Injunctions against 
Tort. 

• Ib,, s. £hc 2 dana(ion» 
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The books contain numerous examples of Injunctions 
:against tbo bmach of express negative covenants,^ If 
parties for valuable consideration^ with their eyes open, 
contract that a particular thing shall not be done the Court 
will say by Injunction that the thing shall not be done. 
The Court in fact specifically performs that negative 
bargain which the parties have made between them- 
selves.® 

The English Courts have jurisdiction on a proper 
case being made out to restrain parties from violating an 
agreement not to apply to Parliament.® Put in India an 
Injunction cannot be granted to restrain persons from 
applying to any legislative body> 

A class of covenants which the English Courts are con- 
stantly enforcing by Injvinction are covenants in partial 
restraint of trade where the limitation is reasonable ; coven- 
ants in total restraint of trade being absolutely void on 
grounds of public policy.® The subject, however, is of less 
importance in India where trade is in its infancy and the 
Legislature bas \yisbed to make the smallest number of ex- 
ceptions to the rule against contracts whereby trade may be 
restrained.® Under the Indian Contract AcP every agree- 
ment by which any one is restrained from exercising a lawful 
profession, trade, or business of any kind is to that extent 
void ; saving of agreements not to carry on a business of 
which the goodwill is sold and such agreements between 
partners prior to dissolution or during the continuance of 
the partnership. Save therefore in the case of the except- 
ed agreements ® no Injunction can issue. It is clear that 

444 — 454, and in Matthews on IBt^- 
straint of Trade (1803). 

• Oaks» V. .TacJteon, I. XJ. R., 1 

Mad.. 134, 145 <1876). Kinders^ 
ley, J. ’ 

▼ Act IX of 1872, s. 27. 

• See Act I of 1877, s. 67, 
lUustns. (a), (5), («). 


* See Kerr, Inj., 439 — 454. 

* JOohertff v. Allman, 3 App. 
Oas., 720/ 

* Kerr, Inj., 460 — 462, et ibi 
<'cisa0* 

* Act I of 1877, s. 56, cl. («). 

* See cases cited in Keri*. InJ., 
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tl>e restriction aimed at by the Act is not an absolute one 
•billy and that an agreement may still be void though it 
only affects to create a partial restriction.^ The Indian 
Oontraet Act does away with the distinction between total 
and partial restraint ot trade and makes all contracts 
falling wdthin the terms of the section void unless they 
also fall within the terms of the exceptions to that section 
which was intended to prevent a partial as well as a total 
restraint of trade.® A stipulation however in a contract 
prohibiting any sales of goods to others during a particular 
period, of a similar description to those bought under the 
contract is not a stipulation in restraint of trade.^ AVhere 
a person having a license for the manufacture of salt 
entered into a contract with a firm of merchants whereby 
it was provided that he should not manufacture salt in 
excess of the quantity which the firm, at the commence- 
ment of each manufacturing season, should require him 
to manufacture ; and that all salt manufactured by him 
fihould be sold to the firm for a fixed price, and the agree- 
ment was to bo in force for a period of five j^ears ; it was 
held ill a suit by the merchants for an Injunction restraining 


• Madhuh Chtmder Poratnanick 
T. Jtajcootnar Doss^ 14 B. ti. K., 
76, 85, 86 (1874) ; JSTur AH Dnbash 
V. Abdul Alu B., 19 Cal., 

765 (1892) ; Th4 Brahmaputra Tea 
Co., JLd* V. Scarthf I. R., 11 
Cal., 545 (1885). 

® Sales of secret processes are 
not within the principle or the 
mischief of restraint of trade at 
ull ; Leather Cloth Co, v. Loreont, 
'9 Bq., 345 ; Mathews oi>. cU, 26, 27, 
01, 92, 121, 129, 130, 209, 229; 
Maxim Nordenfelt Guns and Am- 
munition Company v. Nordenfelt^ 
18^, 1 Ch., 630. An agreement of 
service by which a person binds 
, himself the term of his 

dyreenient not to compete with his 


employer is not it seems within 
the terms of the section ; The 
BrahmaptUra Tea Co,, Ld» v, 
Scarth, I. L. R., 11 Cal., 545, 550 
(1885) ; Callianji Harjiimn v. Jfarsi 
Trictim, I. L. R., 18 Bom., 70S 
(1894). As to contracts restraininff 
the liberty of sale of goods, v. post. 

* Nur AH Dubash v. Abdul AH, 
I. R,, 19 Cal., 765 (1892) ; Mac- 
hen'Ae v, Striramiah, I. ti. R., 13 
Mad., 472 (1890); The Brahma^ 
putra Tea Go,, Ld, v. Scarth, I. L*. 
R., 11 Cal., 545 (1885). 

^ Carlisles Nephews tf? Co, v- 
Bichnauth BucktearmuXl, 1. t». R., 
8 Cal., 809 (1882) ; see Sadagopa 
Ramanjiah v. Mackenzie, I. L». R., 
15 Mad., 79 (1891). 
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tbe licensee from selling bis salt ' to others and for 
damages ; that whether or not the first of these clauses 
was invalid under section 27 of the Contract Act, it was 
separable from the second clause which was not bad as 
being in restraint of trade.^ A. contract under which 
goods are purchased at a certain i*ate for a certain market,, 
containing a stipulation that if the goods go to another 
place a higher rate Should be paid for them, is not one in 
restraint of trade.® 

Every agreement in restraint of the marriage of any 
person other than a minor being void as also, saving 
certain exceptions, every agreement in restraint of legal 
proceedings,* it follows that no Injunction can be granted 
in respect of the breach of such agreements. 

Though affirmative covenants are enforceable by specific 
performance yet contracts and covenants, though affirmative 
in form, may often involve a negative in substance. When 
the importation of a negative quality into an affirmative 
agreement is not against the meaning of the agreement, 
the Court will import the negative quality and restrain the 
doing of acts which are inconsistent with the agreement.^ 
But if an agreement affirmative in form is of such a 
nature that it cannot be specifically enforced, and the 
application for an Injunction is in effect and spirit an 
application for a decree for specific performance, the Court 
will not import a negative quality into the agreement, but 
will leave the plaintiff to his remedy by damages.® 
e An agreement may contain both affirmative and nega- 
tive covenants, the latter of which may be eitlior express 


* Sadagopa Itamanjiali v. Mac- 
kenzie, I. L. R., 15 Mad., 79 (1891); 
S. O. in Lower Court, 1. L. R., 13 
Mad., 472 (1890). 

• Pr&m Sook v. Dhitrum Chmid, 
I. L. R., 17 Cal., 320 (1890). 

• Act IX of 1872, s. 26. 

♦ i5., s. 28, which saves certain 


contracts to refer to arbitration. 

* Kerr, Inj., 462 — 466, et ibi 
casas [see Nu8serv?anjt Me^noanji 
Panday v. Gordon, I. L. R., 6 
Boin., 266, 280 (1881); CaHiaHSi 
Haiiivan v. Narsi Tricum, I. L. R., 
18 Born., 712, 713 (1894)]. 

• Ib,, 406—468, et ibi casas. 
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or implied. Where the affirmative covenant is capable of 
specific performance it may bo so enforced and the nega- 
tive covenant may be enforced by an Injunction. Where 
however the affirmative covenant is not capable of specific 
performance, it was fornferly a matter for doubt wliethef 
the Court would enforce by Injunction ihe negative part 
of an agreement containing both affirmative and negative 
stipulations, unless the affirmative part of the agreement 
was of such a nature that it would be specifically enforced 
by decree.^ 

The general rule is that where specific performance will 
not be granted an Injunction will not be issued ; and that 
specific performance in part is impOvSsible, for, as a general 
rule, equity will not enforce part of a contract unless the 
whole can be performed.^ It would follow strictly tbere- 
fore that the C^ourt should refuse to intorferc by Injunction 
to restrain the breach or non-performanco of part of an 
executory contract vvliero the rest of the contract is in- 
capable of, or is not a proper subject for, s[)ecific per- 
formance, since the grant of an Injunction in such a case 
would be tantamount to a merely partial enforcement of the 
contract.^ And so it was formerly held that where the 
positive |)art of an executory contract could not be per- 
formed by the Court, it would not enforce the negative 
part by an Injunction.* But now specific pertorinaiice 
in part will be decreed, if the contract be one which is 
divisible. When a part of a contract which, taken by itself, 
can and ought to be specifically performed, stands on a 
separate and independent footing from another part of the 
same contract which cannot or ought not to be specifically 
performed, the Court may direct specific performance ol 
the former part,^ for owing to the divisibility of the whole 

Boo Kerr, liij., 470. ^ 

• Fry, S. P., § 821 ; see Act I of » Act I of 1877, s, 16 ; Fry, S. P., 
1877, 8. 17. § 821. 

« Fit, S. P.,§§U50. 1151, 

AV, IE 


16 
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contract, the parts in question are really independent con« 
tracts. By analogy therefore to this rule of specific per^ 
formance and notwithstanding the rule of Injunction which 
prohibits relief in the case of a breach of contract, the 
performance of which would not be specifically enforced,^ 
when a contract comprises an affirmative agreement to do 
a certain act coupled with a negative agreement express 
or implied not to do a certain act, the circumstance that 
the Court is unable to compel specific performance of the 
affirmative agreement does not preclude it from granting 
an Injunction to perform the negative agreement: provided 
that the applicant has not failed to perform the contract 
so far as it is binding upon him.® In the leading case of 
Lixmiley v. Wagrur^ there was an express negative cove- 
nant coupled with the affirmative covenant. There the 
defendant agreed with the plaintiff that she would sing at 
the latter’s theatre during a certain period of time and would 
not sing elsewhere without the plaintiff* * * § s written authority; 
and the Court interfered to prevent the violation of the 
negative stipulation although it could not enforce the 
specific performance of the entire contract. But the prin- 
ciple of this case has not been confined to cases of express 
negative stipulations, but has been applied to cases where 
the negative agreement is only implied^ which cases are also 
included within the terms of section 57 of the Specific 
Belief Act.® The doctrine has been criticLsed in England, 
and it has been stated to be doubtful whether the presence 
of a negative stipulation can be relied on, if the contract is 


* Act I of 1877, s. 56. cl, (/). 

• Act I of 1877, 8. 67 ; X/Utnley v. 
VTayner, 1 I>eO. M. & G., 604. 

* 1 DoG, M. & G., 604 (1852); 
llius. (c) to s. 67 of the Specific 
Relief Act is taken from this case. 

♦ jPry on Specific Performance, 

§ 864 ; W€b 0 tsr V, union, 3 Jar., N. 
S., 482 ; Jlcfonf<tffu 0 v. FlocJeton* 
X*. R., 16 Rq., 189 [two cases of 


doubtful authority ; see WhitxcoodL 
ChemicaX Co. v. Hartiman, 1891, 2 
Oh., 416; Mattos v. Ct7>son, 

4 I>eG. & J., 276; Ssvin v. Ues- 
landes, SO L. J. Oh., 467. 

• See s. 67, Ulus, (rf) ; CaUiattJi 
JBCurjivan v. JPfarsi Tricum, X» Ij^ R., 
18 Bom,, 708, 709 (1894) ; S. O. 
appeal, 1. R., 19 Bom^, 764 

(1896), 
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aao6 such in its nature as to be the proper subject of ec^uit- 
nble jurisdiction.^ That, however, the Courts in India have 
juidsdiction in the case of express negative stipulations, is 
clear from the terms of the section. Again it has been 
observed® that it is not es«sy to see the limits to which the 
'doctrine of an implied negative might be carried. Every 
-agreement to do a particular thing in one sense involves 
R negative. It involves the negative of doing that which 
is inconsistent with the thing you are to do. But it does 
not at all follow that because a person has agreed to do 
u. particular thing, he is therefore to be restrained from 
'doing everything else which is inconsistent with it.® If 
there is a distinct negative contract in the agreement the 
Court may fasten upon that and separating that from the 
rest of the agreement may enforce specific j>erforniance of 
that contract. But when a plaintiff comes into Court upon 
-an agreement which does not contain any such direct 
negative clause, and when one must infer the negative 
irom the necessity of the case the instances in which the 
'^TJourt has found it possible to act are very few and special.* 
The principle, no doubt, does not depend upon whether 
there is an actual negative clause ; but, for the grant of an 
Injunction, the Court must be able to say that the parties 
were contracting in the sense that one should not do this 
or the other — -some specific thing upon which one can put 
one’s finger.® In such cases as these there is no very 


* Fi-y op eit,, § 860, citiiij? obser- 
'vationa of Lord Selborno in Wol- 

anti WolnaXl Ma.ihva.y 

00, V. J^oncion <tn€i JVorth-JVestern 

Mailtmuy Oo,, L. R., 16 440. 

• Fi-y op cit,, § 857. 

^ Whit\oooil Ohemical Oo, v. 
JETanlStnan, Xj. It., 1891, 2 Oh., 428, 
•427, Uindley, J., cited in 

OftliianJiJffarJiWJinv, JSTav^si T'^ricum, 

1. I^. R., 18 Bom., 709 (1894). 

Hctrjivatt v. JVarsi 

^rijcutn^ I. X*, R-., 18 Bom., 713 


(1894), citing JPeto v- Bviglfton 
TXclJitilii, Mailioay Co., 1 H. 

9c M., 486. 

• Whitwqod Chemical Oo, v. 
Itarrlmfvn, supi'a, p»T I-iindley, ti. 
jr, [See *■* Star ” Newspaper Co , , 
Jbdf. V. O'Connor, W. t?". (1893), 114* 
where Kekewich, JT., referring to 
this passage and stating the law 
to be settled by the former case 
said : ** Putting that aside (the 
observation of Xiindley, O. J.) the 
judgment of the Court of appeal 
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definite line, and the case of Ltimley v. Wagner is an: 
anomaly to be followed in cases like it, but an anomaly 
which it would be very dangerous to extend.^ The present 
tendency in England thus seems to be not to extend the 
principle of Ldumley v. Wagner and to limit the doctrine 
in the leading case (1) to contracts of such a nature as are 
the proper subjects of equitable jurisdiction,® and (2) in 
regard to implied negative terms, to refuse to raise such 
terms by implication except in the cases where the Courts 
have already done so.® Though the Courts in India have 
an undoubted jurisdiction to grant an Injunction either in 
the case of express or implied* negative covenants coupled 
with affirmative covenants incapable of specific perform- 
ance, yet it is apprehended that as the grant of an Injunc- 
tion is in all cases a matter of discretion, the Courts in this 
country" will, in the exercise of their discretionary juris- 
diction, be guided by the current tendency of English 
judicial opinion upon this subject.® 

The general |)rinciple that in granting an Injunction 
the Court must exercise its discretion with a view to all 
the circumstances of the case particularly holds good in 
the special case where specific performance is indirectly 
sought by the enforcement of an implied negative covenant. 


must, g-o to this — that in order to 
grant an Injunction in aid of a 
cohfi'act of service you must llnd 
an express negative purpose.’’] 

Ib,, cited in Callianji SaTjivcin 
V. JVarsi Tricuni, I. L. 11., IS ]Bom., 
709,710(1894). 

^ i.fi.y contracts which would fall 
within s. 12 of the Specific Kelief 
Act. 

» Fry op, cie,, §§ 862,857—861; 
Nelson .Specific Keliof Act, 301, 

♦ See Act I of 1877, a, 67, Illus- 
trations (b) and (d), and Madras 


JtlaUivay Co, v. Hustf I. L. R., 14 
Mad., 18 (1890). 

» Nelsibn op cU,, 301, 145 ; Calli- 
auji Harjivan v. JSfarsi Triciun, 
I. L. R., 18 Horn., 713, 714, 7f)9 
711 (1897) ; S. C. in appcLxl, I. L. R.’ 
19 Bora., 764 (1S95) ; as to the dis- 
cretion to be exercised where a 
negative quality is imported ; see 
JOoharty v. Allman, ^ App. Cas., 
709, cited in Callianji Harjivan v. 
Nttrsi Tricum, sui>ra, at piJt>712r. 
713 ; as to mutuality being unne- 
cessary, see Husserwaftji M&rwanji 
Fanday v. Gordon, I. L». R,, 6- 
Bom., 266, 280, 281 (1881). 
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3Even in JLumley v. Wagnen^ where there was held 
to be a direct negative covenant, the i>laintifF was only 
held to be entitled to the benefit of this principle of law, 
because looking at the merits and the circumstances of 
the case he was right.^ 

Gases, however, have occurred and will occur where the 
circumstances of the case require the importation of a 
negative quality. Thus the contract of charter-party is 
from the peculiar nature of the subject of the contract, 
an exception to the general rule that a negative (juality 
will not be imported into an affirmative agreement unless 
the agreement is of such a nature that a decree for specific 
performance can be made ; and the owner of a vessel will 
bo restrained from doing any act inconsistent with the 
charter-party.^ I5ut though where a charter-party has been 
actually completed, the Court will, by Injunction, ]>rovent an 
employment of the ship inconsistent with its terms, where 
there is only an agreement for a charter-party, i\o such 
Injunction will be granted.* In the case last cited, ^Vest, 
J., said : As to the merits, ‘Section 57 of the Specific 
lieliof Act speaks of the Court being “ unable to compel 
specific performance. The particular ground of inability is 
immaterial, and may be anything which constitutes a bar 
to specific performance under the provisions of Chapter II 
of the Specific Relief Act. In the illustrations to the 
section the bar to specific performance in each case is to be 
found in section 21*, clause (Ji) of Chapter II, but if an 
Injunction may be given in the case of a coiitriict, specufic 
performance of which is forbidden under section 21, clause 
(6), it is i>lain that (unless section 57 is to be made a 


* 1 Tied. M. & O., at p. 633, 

* Oallianji Harjivan v. I^arsi 
Tric^fn, I. £i. U.. 18 Bom., 702, 
704 (1894). 

* JDfiMattos V. Gibson^ 4 l>. & 

% Sei>in v, JOeslantlea, 30 L. J. 
<?h., 457 ; Kerr. Inj., 4G8, 473, 605. 


^ Haji Abdul Atlarakhi v. JJaji 
Abdul Bachfij I. L. 11., 6 Bom., 5 
(1881) ; In tliis case the application 
was for an interim injunction 
wliicli was refused, but a rule nisi 
was granted. It does not appear 
whether tliis rule was ever heard. 
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imllity) it can also be giyen in the Case of a contract^ speci- 
fic perforinanee of wliich is forbidden under section 2 Iv 
clause (p), or under the combined clauses, or under any 
other section of Chapter II** ^ Though sectiou 57 includes 
the words ‘ notwithstanding seefiou 56, clause (/)/ (that 
is, * an Injunction cannot be granted to prevent the breach 
of a contract the, performance of which would not be- 
specifically enforced’), still the discretion of the Court, 
which must always be exercised before granting an In- 
junction (section 52), must be the discretion set forth in 
section 22, which recites cases in which the Court may 
properly exercise a discretion not to decree specific per- 
formance. It is true that section 56, clause (/>, speaks of " 
contracts, the performance of which zoould not be speeifi- 
cally onforeed, but section 57 says tbat ‘ the circumstances 
that the Court is U7table to compel specific iierformance of 
the affirmative agreement, &c.’ This apparently relates 
to section 21, which treats of contracts which ‘ cannot be 
specifically enforced.’ Section 57 can hardly mean that 
though the Court would not in the proper exercise of its 
discretion (as explained in section 22) decree specific per- 
formance a contract, though it would be lawful to do so 
(as explained in section 21), yet when indirectly decreeing 
specific performance by granting an Injunction under 
section 57, and exercising its discretion as provided by 
section 52, the Court must not be guided by the rules laid 
down in section 22 as to the exercise of its discretion.”® 
The section it seems contemplates two distinct agree- 
ments whether one of such agreements be expi'ess or’ 
implied. The negative part of an agreement will not be 
enforced, unless it constitutes a distinct, separate, and sdb-- 
stantive part of the contract. If the negative part is 


* Madtras ^Railway CoKnpany v. 
I. 14 Mod., IS, 22 ( 1800 ) ; 

V. NetTMi Triewny 

I. r*. R., 1 ^ Rom., 702 , 711 ( 1894 ). 


^ ^ ■ — 

• CaUianji £raf:fivan v. jPTarH 
Tricum, 1. R., 18 Bom. at pw 715^. 
Candy, jr. 
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merely subsidiary or incidental to the affirmative part, or 
if the affirtn:itive and negative stipulations are merely 
correlative to and not capable of being separated from 
each other the Court will not enforce the negative part by 
Injunction, unless the aTffirmative part is of such a nature 
that it can be specifically enforced.^ The negative agree- 
ment may be express or implied. The Court will, where 
parts of the agreement are distinct and separable from the 
rest, import a negative and interfere by way of Injunc- 
tion.® 

The Court will neither enforce an express negative term, 
nor will it import a negative and enforce by Injunction, 
unless the person who makes the application has actually 
performed his own part of the agreement,® The mere 
assertion on his part that it is his intention to perform his 
part of the agreement is not sufficient, unless the Court 
can decree specific performance against him.* 

§58* The appropriate remedy by way of specific relief Specific ^ergr. 
in the case of affirmative covenants lies in specific perfor- mative agree' 
mance which consists in ordering a party to do the very “®“*‘** 
act which he is under an obligation to do. The rules 
relating to the grant of this form of relief are contained 
in Chapter II of the Specific Relief A.ct. It would be 
beyond the scope of the’ present work to deal at length 
with the subject of specific performance which is only 
here touched upon, in so far as the principles which 
govern the grant of specific performance have under 
s. 54 of the Specific Relief Act to be considered where 
Injunctions are issued to prevent the breach of obligations 
arising in contract. The jurisdiction of the Court in 
Injunction is connected with the specific performance of 
executory contracts in three ways : — (1) sometimes the 

^ Kerr, Inj., 471. ance, § 1162. 

• /6., 468. f Psto V, Brighton, Uckfteld and 

• Act I of 1877, 3 . 67 ; Ken% Inj., Tunbridge Wells Jtailway Co*, 1 H* 

460, 473 ; Fry on Specific Perform- A M., 468. 
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Injunction is the instrument by which the Court specific 
,oally enforces the contract itself or some part of it frs 
in the case of express or implied negative agreements, 
vwhether standing alone or in connection with affirmative 
agreements) ; (2) sometimes the Injunction is merely inci- 
dental or ancillary to the performance of the contract ; and 
t(3) sometimes the Injunction is used for the purpose of 
giving effect to rights resulting from the non-performance 
of the contract.’^ 

Injunctions in § The second of the above cases exists when the 

ciliary ^Sfspo I Injunction is used in aid of and ancillary to the primary 
citio porfor- relief by specific performance. The jurisdiction of the 
Court in Injunction is often ancillary to that in specific 
performance, for the purpose of venting the defendant 
making use of some legal interest or right vested in him 
in a way inconsistent with the equity claimed by the 
plaintiff, or embarrassing the plaintiff by dealing with the 
property during the x>ondency of the action, or obstruct- 
ing the performance of some act incidental to ibe execu- 
tion of the contract. In the class of cases now refer- 
red to, the Injunction is granted upon interlocutory 
axDplication and until the trial on the jdaintiff sliovv- 
ing a primd facie case for sjiecific x)erfo nuance.*^" The 
right to have an Injunction ‘ dex>ends on the nature of 
the remedy which a civil Court would give in the suit, 
and, if it be shown that a decree for si)ecific j)erformance 
would necessarily follow proof of the facts alleged, an In- 
junction may properly be granted, as without it the suit 
may, and in many cases probably would, be iufructuose.® 
Thus interlocutory Injunctions have been granted during 
the pendency of a suit for specific x)erforniance resti’aiur 
ing the bringing of an ejectment during the suit, and 
restraining the conveying away of the legal estate, or the 

* Fry on Specific Performance, • Fry ojp. §§ 1154, 1155. 

§ 1146 : See further as to the third • In the matter of Gunput Narain 
.ck^ey ib,, §§ 1165—1167. Singh, I. L. K„ 1 Cal., 74, 76 (1876>. 
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sale or surrender of the estate, and restraining a purchaser, 
who had got into possession, from cutting timber on the 
estate. So as a general principle, if there is a clear valid 
contract for sale, the Court will not permit the vendor 
afterwards to transfer the eshite to a third person though 
such third person would bo affected by Us j^endens.^ A 
Court of Equity has jurisdiction pending a suit for specific 
performance to restrain a party from alienating or affect- 
ing by other acts the subject-matter of litigation.- the 
Civil Procedure Code provides that an Injunction maybe 
granted, if in any suit it is proA^ed that any property in 
dispute in a suit is in danger of being wasted, damaged, 
or alienated by any party to the siiit.^ The Courts will in 
general restrain by Injunction any act inconsistent with the 
due performance of the contract.'^ In the undermentioned 
case,^ Jessel, M. R., observed as follows : — “ I have no 
hesitation in sa 3 dng that there is no limit to the practice 
of the Court with regard to interlocutory applications so 
far as they are necessary and reasonable ap[)lications 
ancillary to the due performance of its functions, namely, 
the administration of justice at the hearing of the cause.” 

§ 60. Ill the preceding paragraph Injunctions liave been injunctions to 
considered as incident or ancillary to the primary relief, broach of ^ 
namely, spcciffc performance. Sometimes, however, the 
Injunction is itself the instrument of performance, that is, 
the instrument by which the Court specifically enforces the 
contract itself or sonie part of it. So the appropriate remedy 
in the case of a negative agreement is Injunction, as that 
for an affirmative agreement is specific performance. It 
is, however, only the form of the remedy which differs ; 
for wheneA’^er the Court grants an Injunction restraining 
the breach of an^'^ express or implied term of a contract it 
thereby specifically enforces the performance of 

» Fry op, cit., §§ 1156—1158. See Fry op. cit., §§ 1161, 853. 

* Ken- Inj., 484—486. » Smith v. Peters, L. II., 20 Eq. 

• Giv. Fro. Code, s. 492, at p. 513* 
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the contract* Where the contract contains express nega- 
tive as well as positive terms, and the positive terms are 
capable of specific performance by the Court, the latter 
may and naturally will enforce by Injunction the obser- 
vance of the negative terms ; for by so doing it promotes 
the complete performance of the contract as a whole^ 
But where part of the contract is of such a nature as to be 
incapable of specific performance, a difficulty arises with 
respect to the Court’s enforcement of any other part of it 
bj’ Injunction, since the Court will not, as a general 
rule, enforce part of an executory contract, unless it can 
perform the whole* As already mentioned, C there are, 
however, oases in which, though the contract as a whole 
is such as the Court cannot or will not specifically enforce, 
it may nevertheless grant an Injunction restraining the 
breach of some express or implied term of it.^ 

Tn the caao of § 61. The Specific Relief Act enacts (s. 54) that when 
^'on- an obligation arises from contract, the Court in issuing an 
Injunction must be guided by the rules and provisions 
by the rules contained in Chapter II of that Act relating to si>ecifi€r 

aua proris^ious rtii ■ * i -i * 

relating to pei'formance. Those rules and provisions are therefore 
formanco reproduced in this paragraph. 

(i) Oases in Except as otherwise provided in Chapter II of the 

which specific ^ ^ * *n n ^ 

performance ia Specific Relief Act, the specific performance of an}" con- 
enforceable, fn ^lie discretion of the Court be enforced — 

(a) when the act agreed to be done is in the perform- 
ance, wholly or partly, of a trust.® 

So if A holds certain stock in trust for JB, and A 
wrongfully disposes of the stock, the law creates an obli- 
gation on A to restore the same quantity of stock to B 
and B may enforce specific performance of this obligation.^ 

*v. ante, §56. ♦Act I of 1877, a. 12 Ulust. 

* Vry cp.cU., §§ 1147, 1148, lldO, This Illustration is repealed whi»r- 

1152 ; see High In j., § 1134. ever the Indian Tinists Act, 19^;. 

• Act I of 1877, s. 12, clause (a) is in foroe<-se6 Act II of 1882, as. 

Fry Specific Perforpaanoo, §§ 1 and 2, in General Acts, 1882, 

38, 40 andposG* Part I, Ed. 1885, p« 5. The subject^ 
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(6) Avlien there exists no standard for ascertaining the- 
actual damage caused by the non-performance of the act 
agreed to be done. 

So if ^ agrees to buy, and JB agrees to sell, a picture 
by a dead painter and ' two rare China vases ; A. may 
compel JB specifically to perform this contract, for there- 
in no standard for ascertaining the actual damage which 
would be caused by its non-x^erformnnco.^ * 

(c) when the act agreed to be done is such that x>ecu- 
niary compensation for its non-x:>erforinance would not 
afford adequate relief. 

Unless and until the contrary is proved, the Court 
will presume that the breach of a contract to transfer 
immoveable property cannot be adequately relieved by 
compensation in money, and that the breach of a contract 
to transfer moveable prox>erty can be thus relieved.^ The 
jurisdiction to decree specific performance in cases 
respecting chattels is limited to special circumstances. A 
breach of contract is usually remediable by a grant of 
damages. Hut in cases of contracts respecting land the 
jurisdiction is in general maintained, for damages for the 
non-performance of a contract for land, which must be 
calculated upon the general value of land, may not bo a 
complete I’emed^^ to the purchaser, to whom the land 
purchased may have a peculiar and special value. 

The following illustrations are given by the Act of this 
clause : — 

(i) A contracts with JB to sell him a house for Rs. 1,000, 

is entitled to a decree directing A to convey the house 

to him, he paying the purchase-money. 

(ii) In consideration of being released from certain 
obligations imposed on it by its Act of Incorporation, a 


is now ipega^lated by that Act where thereto. FVy op. §§ 81, 85. 

it is in forc^ ; see s. 23, Act II of 88 ; Folks v* Cfray^ 4 Drew, 461. 

1882. » Act l of 8. 12, clause (c) ; : 

^ clause (6) and illust. If ry op. 78, 62, 72. 
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rail way-coin pany contract with 2j to make an archway 
thron^h their railway to connect lands of ^ severed by the 
railway, to construct a road between certain specified points, 
to x>ay a certain annual sum towards the maintenance of this 
road, and also to construct a siding and a wharf as speci- 
fied in the contract. yH is entitled to have this contract 
specifically enforced, for his interest in its performance 
cannot be adequately compensated for by money, and the 
Court may appoint a proper' person to sujierintend the 
construction of the archway, road, siding and wharf.^ 

(iii) yl conti'acts to sell, and J3 contracts to buy, a cer- 
tain mimber of railway-sbares of a jnirticiilar description, 
d. refuses to complete th<i sale. 13 may compel -/I specifi- 
cally to perform this agreement, for the shares are limited 
in number and not always to be had in the market, and 
their possession carries with it the status of a shareholder, 
which cannot otherwise be procured.^ 

(iv') d contracts with J3 to pahit a x>icture for who 
agrees to l>uy therefor its. 1,000. The picture is painted. 
J3 is entitled to have it delivered to him on payment or 
tender of the Rs. 1,000. 

(d) when it is probable tliat pecuniary compensation 
cannot be got for the non-performance of the act agreed 
to be done. 

Thus d transfers without endorsement, but for valuable 
consideration, a promissory note to J3, vl becomes insol- 
vent, and O is ai^pointed bis assignee, 13 may compel C 
to endorse the note, for ( ■ has succeeded to liabilities 
- and a decree for pecuniary compensation for not endorsing 
the note would be fruitless.® 

It will be observed tliat these clauses of s. 12 of the 
Specific Relief Act are the same as clauses (a) — (d^ of 

* V. p. 224 ; StoTer x^ G^'eat 12 Sim., 189. 

Western Ry\ Co., 2 Y. & O. N. R., • ActI of 1877, s. 12, clause (rf) & 

i8, 53. illust. ; Watkins v. Maule, 2 & 

= v. ante, p. 220; Duncujt v. W., 243. 
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section 54 of tbe same Act dealing witli the issue of Injunc- 
tions in cnses of tort as to which v. ante^ pp. 106 — 113. 

Notwithstanding anything contained in section 56 of tlie (‘0 Contracti. 
Indian Contract Act,i a contract is not w holly impossible subject has 
of i)erformance becaifse^ a portion of its subject-matter, 
existing at its date, has ceased to exist at the time of the 
performance. 

The following illustrations exemplify this provision : — 

(a) A contracts to sell a house to B for a lakh of rupees. 

The day after the <*ontract is made, the house is destroyed 
by a C 3 ’clone. B may be compelled to perform his part of 
the contract by paying the purchase-money. 

(I/) In consideration' of a sum of money payable by /J^A 
contracts to grant an annuity to JJ for JJ's life. The day 
after the contract has been made, 7i is thrown from his 
horse and killed. B\s representative may be compelled to 
pay tbe purchase-money.^ 

This section deals with one species only of impossibility 
arising subsequent to the formation of the contract, 
that wdiich arises from the subject-matter of the contract 
‘ ceasing to exist,’ and its elfect is to suspend the operation 
of the general rule contained in the Contract Act in 
this particular instance. It really determines merely 
the question upon 'svhom the loss of the thing is to fall.^ 

Tlie Court wdll not direct the S 2 >ecific i)erformance of a (iii) Spdciiic 

, . j • • I 1 T I>crfoTi)in.ncc 

jiart ot a contract exceju in cases coming under one or other of of 

contract. 


* ** An agreement to do an act 
impossible in itself is void. A con- 
tract to do an act which, after the 
contract is made, becomes impos- 
sible, or, by reason of some event 
which the promisor could not pre- 
vent, unlawful, becomes void when 
«tho act becomes impossible or un- 
lawful. Whore one person has 

promised to do something which 
ho knew, or, with reasonable dili- 
gence, might have known and 


which the promisee did not know, 
to bo impossible or unlawful, such 
promisor must .make compensation 
to such promisee for any loss which 
such promisee sustains through 
the non-perfoi*mance of the pro- 
mise.” Act IX of 1872 (Contract), 
s. 56. 

® Act I of 1877, s. iri and Illus- 
trations. 

® Nelson’s Specific Relief Act, 
127. 
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of the three following provisions,^ contained in sections 14, 
15 and 16 of the Specific Relief Act. As section 13 of 
that Act determines the question as to the effect of one 
party to a contract being unable to perform bis 

part owing to a special reason, so sections 14 and 15 deal 
with the case where one party to a contract cannot per- 
form a part of his agreement owing to any reason. The 
rules in this case depend upon the proportion which the 
part that cannot be performed bears to that which can be 
performed, and upon the question whether the unperform- 
ed part admits of compensation in money. If the pro- 
portion be small then the contract admits of substantial 
performance and the case will be governed by section 14 ; 
if on the other hand it be large, the ^contract does not 
permit of substantial performance and the case will fall 
under section 15 of the Act.® Section 16 deals with cases 
where one part of a contract is severable, because it 
stands on a separate and independent footing to the other» 
and the performance of one part is either impossible or 
undesirable. 

Where a party to a contract is unable to perform 
* the whole of his part of it, but the part which must be 
loft unperformed bears only a small proportion to the 
whole ill value, and admits of compensation in money, the 
Court may, at the suit of either party, direct the specific 
performance of so much of the contract as can be perform- 
ed, and award compensation in money fdr the deficiency. 
The following illusti’ations are given of this provision :• — 
(a) A contracts to sell B a piece of land consisting of 
100 bighas. It turns out that 08 bighas of the land be- 
long to A, and the two remaining bighas to a stranger, 
who refuses to i)art with them. The two bighas are not 

* Act I of 1877, s. 17. 0, 1209— 1297 ; 

• Ketaon’s Specific Helief Act, Tontiihs WestmimUr ChuMHit 
131, 132, U2 ; ««« at to 14 and Assoeiationy L, K., 1 Oh, (1898), 
16, Fry on Specific Po^ormance, 98,128. 
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necessary for the use or enjoyment of the 98 bighas* nor 
so important for such use or enjoyment that the loss of 
them may riot be made good in money. A may be direct- 
ed at the suit of B to convey to B the 98 bighas and to 
make compensation to him for not conveying the two re- 
maining bighas ; or B may be directed, at the suit of ^1, 
to pay to on receiving the conveyance and possession 
of the land, the stipulated purchase-money, less a sum 
awarded as compensation for the defioienej’^. 

{It) In a contract for the sale and purchase of a house 
and lands for two lakhs of rupees, it is agreed that part of 
the furniture should be taken at a valuation. The Court 
may direct specific performance of the contract notwith- 
standing the parties are unable to agree as to the valuation 
of the furniture, and may either have the furniture valued 
in the suit and include it in the decree for specific perfor- 
mance, or may confine its decree to the house.^ 

Where a party to a contract is unable to perform (^>) wh<?rei>;\rt 
tho whole of his part of it, and the part which must be left largo. 
unperformed forms a considerable portion of the whole, 
or does not admit of compensation in money, ho is not 
entitled to obtain a decree for specific performance. But 
the Court may, at the suit of the other party, direct the 
party in default to perform specifically so much of his 
part of the contract as he can perform, provided that the 
plaintiff relinquishes all claim to further performance, 
and all right to compensation either for the deficiency, or 
for the loss or damage sustained by him through the 
default of the defendant. 

The following illustrations are given by the Act : — 

{a) A contracts to sell to jB a piece of land consisting 
of 100 bighas. Ft turns out that 50 bighas of the land 
belong to A, and the other 50 bighas to a stranger, who 
reuses to part with them. A cannot obtain a decree 


* Act I of 1877, s. U. 
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©ut part of 
contract. 


(iv)Li<iui<lation 
of damages is 
«ot a bar to 
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against B for the specific perforniance of the contract % 
but if B is willing to pay the price agreed upon, and to 
take the 50 bighas which belong to -A, waiving all right 
to compensation either ibr the deficiency or for loss sus~ 
tained by him through A\h neglect or default, B is entitled 
to a decree directing A to convey those 50 bighas to him 
on payment of the purchase-money. 

(It) A contracts to sell to B an estate with a house and 
garden for a lakh of rupees. The garden is important for 
the enjo 3 nnent of the house. It turns out that A is unable 
to convey the garden. A cannot obtain a decree against 
B for the specific performance of the contract ; but if B 
is willing to pa 3 ' the price agreed upon, and to take the 
estate and house without the garden, waiving all right to 
compensation either for the deficiency or for loss sustained 
b 3 " him through A\s neglect or default, B is entitled to a 
decree directing A to conve}*- the house to him on payment 
of the piircliase-mone 3 ^.^ 

When a part of a contract which, taken by itself, can 
and ought to be specifically performed, stands on a separ- 
ate and independent footing from another part of the 
same contract which cannot or ought not to bo specifi- 
cally performed, the Court may direct specific performance 
of the former part.^ 

A contract, otherwise proper to be specifically enforced, 
may be thus enforced, though a sum be named in it as the 
amount to be paid in case of its breach, and the part}^ in 
default is willing to, pay the same. So if A contracts to 
grant B an under-lease of property held by A under C, 
and that he will appl 3 ^ to C for a license necessar 3 ^ to the 
validity of the under-lease, and tliat, if the license is not 

* Act I of 1877, s. 15. It is unnecessary to give in detail 

* Act I of 1877, s. Hi; Fry the provisions of s. 18 which deals 

o 2 Jn §§822 — 8f>5. As to the with the subject of a purchaser’s 

folloM'infy sections of the Specific rights against a vendor with an 
Relief Act up to s. 20, s. 17 has imperfect title. 

already been cited as also s. 19. 
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procured, A will pay 3 Rs/ 10,000 ; and A refuses to apply 
for the license and offers to pay B the Rs. 10,000 ; B is 
nevertheless entitled to have the contract specifically en- 
forced, if C consents to give the license.*- 

Nor is liquidation of daipages a bar to the issue of an 
Injunctioii. So where in a case of breach of an agreement 
for personal service it was argued for the defendant that 
an Injunction should not be granted because the agree- 
ment provided for a penalty for its non-performance ; it 
was held that as s. 20 of the Specific Relief Act pro- 
vides that this should be no bar to the remedy by specific 
performance, it was no bar to the remedy by Injunction, 
to which the same principles applied.® 

The jurisdiction to decree specific performance is dis- (v) Of the 
cretionary, and the Courtis not bound to grant such ^^ *^***‘ 

relief merely because it is lawful to do so ; but the dis- 
cretion of the Court is not arbitrary but sound and 
reasonable, guided by judicial principles and capable of 
correction by a Court of appeal.® The same rule holds 
good for Injunctions in the case of obligations arising from 
contract.^ Though the Court may not bo precluded from 
granting an Injunction, yet in the exercise of a sound discre- 
tion it may refuse to grant it.® 

The discretion of the Court which must always bo exer- 
cised before granting an Injunction,® whether in a case 
arising under s. 57 of the Specific Relief Act or otherwise 
must be the discrotioh set forth in s. 22 of that Act which 
recites cases in which the Court may properly exercise a 
discretion not to decree specific performance.'^ The (^ourt 


» Act I of 1877. 8. 20. 

* Madras BaUtoay Co. v. 

I. Li, R.. 1* Mswi.. 18, 22 (1890). 

* Act 1 of 1877, 8. 22; Fry op. cU.. 
§§ 44“46, See Curusami Sastrial 
y. Oanapathia Pitiaif 1. 1$. H., 5 
Mad., 387 (1882). 

* /fr., s, 54 ; GotJLliarCi Bar$if>an v. 

JS^dvH I. li. R., 18 Bom., 

W, IH 


714 (1894), 

* Gallianji Harjivan v. Narsi 
Tricum. I. L. R., 18 Bora., 702, 710 
(1894). 

• Act I of 1877, 88. 52, 64. 

» Cattianjl Harjivan v. NarH 
1. R., 18 Bom., 702. 15 
(1894) ; B. C. in appeal, 1. R., 

19 Bom., 704, 708 (1895). 

17 
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(m) Delay. 


'(/j) Unfair ad- 
van tagfc. 


liNJ UjNUXlU^J!* ii> i ntt \JAnsu %jv yjKjis :i i\A\:yx, 

will bear in mind that to grant iin Injunction may amount 
in substance, although not in form, to a decree for specific 
performance. And, therefore, the same considerations 
which would prevent it from giving a plaintiff a decree 
for specific performance of the. contract ought to prevent 
it from granting an Injunction.^ 

The delay of either party in iiot performing the terms 
of the contract on his part or in not prosecuting his 
right to the interference of the Court by the institution 
of an action, or in not diligently prosecuting his action 
when instituted, may constitute such laches as will disen- 
title him to the aid of the Court.^ It is not possible, how- 
ever, to say exactly what amount of delay will bar the right 
to relief, for each case must depend upon its own circum- 
stances.® 

The f 'ourt may properly exercise a disendion not to 
decree specific performance, and, therefore, not to issue an 
Injunction, where the circumstances under which the con- 
tract was made were such as to give the plaintiff an unfair 
advantage over the defendant, though there may be no fraud 
or misrepresentiition on the plaintiff’s part.^ 

There are many instances in which, though there is 
nothing that actually amounts to fraud, there is, neverthe- 
less, a want of that equality and fairness in the contract, 
which are essential to tlie grant of relief by specific per- 
formance. Unfairness may exist either in the terms of the 
contract itself or in matters extrinsic, and the circumstances 
under which it was made, such as intimidation, duress, 
mental incapacity, age, poverty, manner in which the 
contract was executed, inadequacy of price, absence of 
legal advice, intoxication, injury to third persons, undue 
advantage, breach of trust or duty,® 


* I. Li. 19 Bom., 768. * Mokund IaxU v. Chotay Lall^ 

* Fry, op, at,, % 1100. and see I. L. R.. 10 Cal., 1061, 1068 (1884).. 
4 ?enorally ib,, Ch, XXV and ante, . Act 1 of 1877, s. 22, cl. (*). 

pp. 120 — 126, * Fry op, at,, Ch. V, 
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The circiimstuiices in the ease ot* CalUanji llarjhxin v. CiUtianjv 
J^arsi Tricum^ were hold to be within this rule, and the 
Oourt accordingly refused to grant the Injunction for 
which prayer was inade.^ 

In this case tlie plaintiff sued for an Injunction to re- 
strain the defendant from carrying on the business of a tailor 
*or cutter for a period of 10 years from the 1st February 
1893, on which day an agreement was made between them, 
which the plaintiff in this suit sought to enforce. By that 
agreement the defendant had contracted to enter into th<> 
plaintitf’s employment and to servo him for 10 years at a 
remuneration of Rs. 37 a month. 

The defendant was formerly in the plaintiff’s service. 

He had left it, and it was alleged that when he left it, the 
plaintiff had large claims against him in respect of moneys 
for which he had not accounted. The plaintiff instituted 
criminal proceedings in the Police Court against him, and 
those proceedings were pending in January 1893. The 
defendant, however, was out on bail and had obtained 
employment in another milliner’s shop in Bombay, carried 
enby one B . »/., in which service he had remained ever since. 

This was the position of the parties wlnm the negotia- 
tions between them began in January 1893. In the course 
of these negotiations the defendant was told thattlie Police 
Court ])rocoedings against him would be abandoned. It 
was said, liowever,^ that the abandonment of tlu^se pro- 
■ccedings was quite indepemlent of the agreement with the 
flefendaiit, who indeed himself said that the plaintiff’s 
solicitor told him that in any case the criminal case was to 
be withdrawn. The case was postponed for a fortnight, 
and ultimately, r/:., on the 15th February 1893, it was 
^lismissed. 

J-’he defendant was then in the service of B. Subse- 
quently, the plaintiff called upon him to leave it and to 

» I. Lf. B., 18 Boin., 702. I. L. R., 19 Bom., 7^>*, 7G8, 709 

715, 716 (1894); S. C. in appeal, (1895). 
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enter his employment, as he had tindertaken to do by the* 
agreement of the 1st Febraary 1893^ and the defendant 
refused. U pon these facts the Court observed as follows 

Now we think it is impossible to believe that in enter- 
into this agreement with*the plaintiff the defendant 
was not influenced by the idea that by doing so he was 
getting rid of the criminal charge against him. It is 
sui’ely much more likely that this was his object than that 
he should have been led to do so by a desire to re-enter 
the plaintiff S€u-vice. The case was ponding against him 
and might be proceeded with, and it was, no doubt, a 
matter of great importance to him that it should be with- 
drawn. If that was so, it is clear that the parties at the 
time of making the agreement cannot be said to have been 
on equal terms. The defendant was at a disadvantage. - 
He was to some extent in the power of the plaintiff, and 
he was apx>arently without any legal advice. Thus situated, 
and without taking any time for consideration, he signed 
the agreement. If wo look at the terms of the agreement, 
we find it to be one which we think it is unlikely that a 
man would sign unless under some j>ressure of circum- 
stances, for by it the defendanit bound himself to servo 
the plaintiff for a long period of time, and during all 
that time bis remuneration was to remain the same. 
Having regard to those circumstances, we think th 4 ,t the 
parties to the agreement of the 1st February were not 
on equal terms, and that the Judge of the lower Court 
was right in refusing either to grant specific performance 
of the agreement or an Injunction against the defendant. 

Other illustrations given of this principle by the Specific 
Relief Act^ are the following 

(a) A, a tenant for life of certain property, assigns his 
interest therein to C contracts to buy, and JE? contr^^ictfib 

* CatUanji jaTaiyiivan v. jVar«i (1895) ; and see I. 1*. R., 18 Hoin.^ 
2Vi<?ttw. I. L. R., 19 Bom., 764, 769 at pp. 715, 716 (1891). 

» Act I of 1877, s. 22, cl. (i). 
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to sell, that interest. Before the contract is completed, 

^ receives a mortal injury from the effects of which he 
dies the day after the contract is executed. If B and C 
were equally ignorant or equally aware of the fact, B is 
entitled to specific performance of the contract. If ii 
knew the fact, and C did hot, specific performance of the 
•contract should be refused to B^ (Ij) A contracts to sell 
to B the interest of C in certain stock-in-trade. It is 
stipulated that the sale shall stand good, even though it 
should turn out that C's interest is worth nothing. In 
fact, the value of C's interest depends on the result of 
certain partnershii>-accounts, on which he is heavily in 
debt to his partners. This indebtedness is known to .4, 

3>ut not to B, Specific performance of the contract should 
be refused to A,^ (e) A contracts to sell, and B contracts 

to buy, certain land. To protect the land from fioods, it 
is necessary for its owner to maintain an expensive 
embankment. B does not know of this circumstance, 
and A conceals it from him. Specific performance of 
(the contract should be refused to (d) A’s property 

is put up to auction. B requests ( 7 , A^s attorney, 
to bid for him. C does this inadvertently and in good 
faith. The persons present, seeing the vendor’s attorney 
bidding, think that he is a mere i)uffer and cease to com- 
pete. The lot is knocked down to ^ at a low price. 

Specific performance of the contract should bo refused 

to B.^ 

The Court may also properly exercise a discretion not (c) Hardship, 
to decree specific performance and therefore not to issue 
Injunction, where the performance of the contract 
would involve some hardship on the defendant which he 
•did not foresee, whereas its non-performance would 

? Seo miard v. Uandaf 'A Ball • See Shirley v. Stratton, 1 Bro. 

•A B^, 241. C. C., 140. 

• See SmUh v. Harrison, 26 L. J. * See Twining v. Morrice, 2 ih„ 

<Jh.,412. * 320. 
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involve no such hardship on the plaintiff.^ Kelicf may 
he given on this ground although the party seeking 
specific performance may be free from the least impro- 
priety of conduct. The question of the hardship of a 
contract is generally to be judged of at the time at which* 
it is entered into. The Court will not interfere where 
the hardship has been brought upon the defendant by 
himself ; or where the hardship consists in the fact that 
the object which a i>arty had in view in entering into* 
the contract has become impossible. ITurther in suits- 
against Companies the Court will not consider the hard- 
sliip which may result to the individual members from 
enforcing a contract made with the whole body.^ 

The following illustrations are given of this provision 
by the Specific Relief Act : — 

(e^ yl is entitled to some land under his father's wilt 
on condition tliat, if he sells it within twenty-five years,, 
half the purchase-mone^^ shall go to J3, A, forgetting the 
condition, contracts, before the expiration of the twenty- 
five 3 'ears, to sell the land to C. Here, the enforcement 
of the contract would operate so harshly on A, that the 
(Jourt will not compel its specific performance in favour of 
(/) ^ H, trustees, join their beneficiaiy, C, in a 
contract to sell the trust-estate to _Z>, and personally agree 
to exonerate the estate from heavy incii mb ranees to which 
it is subject. The purchase-money is not nearly enough, 
to discharge those incumbrances, though, at the date of 
the contract, the vendors believed it to be sufficient. 
Specific performance of the contract should be refused to- 
(,9) A, the owner of an estate, contracts to sell it to- 
J3y and stipulates that he. A, shall not be obliged to define 


» Act I of 1877, s. 22, cl’ (2) ; 
Fry o/?, Ch. VI. 

■ Fry op. cie., §§ 417, 418, 426— 
428. 

• This Illustration which is 
taken from the case of If'ain 0 v< 


Brown, 2 Ves. Sen., 307, exempli- 
fies the rule that forfeiture is a 
circumstance of hardship ; Ifee 
also Illust. (A), post. 

* See tVsdgrwood v, AdavnSf^, 
6 Beav., 600 ; 8 103t 
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its boundary. The estate really comprises a valuable 
property, not known to either to be part of it. Specific 
performance of the contract should be refused to B, unless 
he waives his claim to the unknown property.^ {h) A 
contracts with B to sell, him certain land, and to make a 
road to it from a certaifi railway station. It is found 
afterwards that A cannot make the road without exposing 
himself to litigation. Specific performance of the part of 
the contract relating to the road should be refused to B, 
even though it may be held that he is entitled to specific 
performance of the rest with compensation for loss of the 
road.* (/) ^1, a lessee of mines, contracts with i?, his 
lessor, that at any time during the continuance of the lease 
B may give notice of his desire to take the machinery and 
plant used in and about the mines, and that he shall have 
the articles specified in his notice delivered to him at a 
valuation on the expiry of the lease. Such a contract 
might be most injurious to the lessee’s business, and 
specific performance of it should be refused to B.^ (j) A 
contracts to buy certain land from B, The contract is 
silent as to access to the land. No right of way to it can 
be shown to exist. Specific performance of the contract 
should bo refused to i?.* (k) A contracts with B to buy 
trom B^s manufactory and not elsewhere all the goods of 
a certain class used by A in his trade. The Court cannot 
compel B to supply the goods, but if he does not supply 
them A may be ruined, unless he is allowed to buy them 
elsewhere. Specific performance of the contract should 
be refused to JS.® 

On the other hand the Court may properly exercise a (d) Partial 
discretion to decree specific performance and issue an In- 
junction where the plaintiff* has done substantial acts or 

• See Baxendals v. Seaht 19 ^ Hqq Denne v. Lights SOL. J., 

m. Ch., 459. 

• See Peacock v. Penson^ 11 • Act I of 1877, s. 2*i, 

Bcav., 355. lUusts. (e)-(k), 

• See Talbot v. Ford^ 13 Sira., 173. 
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siiffiared losses in consoqnence of a contract capable of 
specific performance.^ So if -d eeUs land to a irailw^ 
company, who contract to execute certain works for his 
convenience, and the company take the land and use it 
for their railway ; specific performance of the contract 
to execute the works should be decreed in favour of 

Independently of strictly legal considerations the merits 
of the case may preclude the interference of the Court, 
for, to use the language of Lord Cairns in Eley 
Positive Government Security Life Assurance Company f 
the contract may be not one which ought to receive any 
special favour from the Court.* 

<yi) For whom Except as otherwise provided by Chapter II of the 
b©*apecificSy^ Specific Relief Act, the specific performance of a contract 
enforced. obtained by — (a) any party thereto ; {IS) the 

representiitive in interest, or the principal, of any party 
thereto ; provided that, where the learning, skill, solvency 
or any personal qnalit3’^ of such party is a material ingre- 
dient in the contract, or where the contract provides that 
his interest shall not be assigned, bis representative in 
interest or his principal shall not be entitled to specific 
performance of the contract, unless where his part thereof 
has already been performed ; (c) where tbo contmet is a 
settlement on marriage, or a compromise of doubtful 
rights between members of the same family, any person 
beneficially entitled thereunder ; (d) where the contract 
has been entered into by a tenant for life in due exercise 
of a power, the remainderman ; {e) a reversioner in pos- 
session, where the agreement is a covenant entered into 
with his predecessor in title and the reversioner is entitled 
to the benefit of such covenant ; (/) a reversioner in 

» /&,, 8* 25?, cl. (3) ; Fry op. • 1 Ex. I>., 20. 

§§ 381, 103, 10^ ^ Nusserwanji Mertoanii Sunday • 

« illust,: see Storer v. v. C?orcro»», I. Ij. U.. 6 Bom., 266, 
Great Western Ry, Co., 2 Y. & 284 (1881) ; Callianii Barjisas^ yS 

C. O. C., 48 ; Fry op, §§ 103, R'arsi Trieum^ I. li, R., 18 

702, 714 (18W), 
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Yemaittder, where the agreement is such a covenuufc, and 
the reversioner is entitled to the benefit thereof and will 
‘Sttstain material injury by reason of its breach ; (g) when 
a public company has entered into a contract and subse- 
quently becomes amalgamated -w ith another public com- 
pany, the new company which arises out of the amalgama- 
tion ; (A) when the proinotera of a public company have, 
before its incorporation, entered into a contract for the 
purposes of the company, and such contract is warranted 
by the terms of the incorporation, the company/ 

Specific performance will not be enforced where there (vn) For whom 
is any personal bar to relief within the moaning of section 
24 of the Act, nor in the case of contracts to sell property 
by one who has no title or who is a voluntary settler. 

Specific performance of a contract cannot be enforced in («) Personal 

n i* 0 /-N 1 11 tars to tlio 

favour or a person ^ — (a) wJio could not recover com- relief, 
pensation for its breach ; thus A, in the character of agent 
for JB, enters into an agreement with C to buy C\9 house. 

A is in reality acting not as agent for but on bis own 
account. A cannot enforce specific performance of this 
contract ; ® {b) nor in favour of a person who has become 
incapable of i)erforming, or violates, any essential term 
of the contract that on his part remains to be performed ; * 
thus (i) A contracts to sell J3 a house and to become 
tenant thereof for a term of fourteen years from the date 
•of the sale at a specified yearly rent. A becomes insol- 
vent. Neither he* nor his assignee cmi enforce specific 
performance of the contract, (ii) A contracts to sell JB 
a house and garden in which there are ornamental trees, 
a material element in the value of the property as a 
residence. A, without consent, fells the trees. A 
•cannot enforce specific performance of the contract, (iii) 

^ Act I of 1877, s, 23. See gotier- " <6., see Fry op. cit., § 229. 

-ally as to the parties to the action. ♦ i6., see Fry op, §§ 949, 950, 

JPry op, cU., Part II, Cbs. 1—6. 952, 955, 956, 957—959, 964—981, 

• s. 24, <5. 988. 
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holding land under a contract with jB for a lease, 
coinniits waste, or treats the land in an nnhiisbandlike 
manner. A cannot enforce specific performance of the 
contract, (iv) yi contracts to let, and jB contracts to take^^ 
an unfinished house, B contracting to finish the house and 
the lease to contain covenants on the part of A to keep 
the house in x*epair, JB finishes the house in a very 
defective manner : he cannot enforce the contracts speci- 
fically, though yi and .B may sue each other for compensa- 
tion for breach of it ; (c) nor will specific performance 
be enforced in favour of a person who has already chosen 
his remedy and obtained satisfaction for the alleged breach 
of contract ; thus A contracts to let, and JJ contracts to 
take, a house for a specified term at a specified rent. B 
refuses to perform the contract. A thereupon sues for, 
and obtains, compensation for the breach. cannot 

obtain specific performance of the contract ; nor (d) iiv 
favour of a person who, previously to the contract, had 
notice that a settlement of the subject-matter thereof 
(though not founded on any valuable consideration) had 
been made and was then in force. ^ 

A contract for the sale or letting of property, whether 
perty i^y one luoveable or immoveable, cannot be specifically enforced 
title, who is favour of a vendor or lessor^: — 

who, knowing himself not to have any title to the 
property, has contracted to sell or let the same thus A,. 
without CTs authority, contracts to sell to JJ an estate 
which A knows to belong to C. A cannot enforce specific 
performance of this contract, even though C is willing to 
confirm it. 

(6) who, though he entered into the contract believing 
that he had a good title to the property, cannot, at the 
time fixed by the parties or by the Court for the com- 
pletion of the sale or leWing, give the jmrchaser or lessens 

» Act I of 1877, s. 24. * Act I of 1877, s. 25. 

• SeeFryoji. ci7,, § 878. 
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a title free from reasonable doubt.' Thus A bequeatlis bis 
land to trustees, declaring that they may sell it with the 
consent in writing of 7?. 7> gives a general prospective 

assent in writing to any sale which the trustees may make. 

The trustees then enter 4nto a contract with C to sell him 
the land. C refuses to carry out the contract. The trus- 
tees cannot specifically enforce this contract, as, in tho 
absence of consent to the particular sale to C, the title- 
which they can give C is, as the law stand>s, not free fronv 
reasonable doubt. Again, A, being in possession of certain 
land, contracts to sell it to Z, On enquiry it turns out 
that A claims the land us heir of 75, who left the country 
several years before, and is generally believed to be dead, 
but of whose death there is no sufficient proof, A cannot 
compel Z specifically to perform the contract. 

who, previous to entering into the contract, has 
made a settlement (though not founded on any valuable 
consideration) of the subject-matter of the contract.^ 

Thus A, out of natural love and affection, makes a settle- 
ment of certain property on his brothers and their issue,, 
and afterwards enters into a contract to sell the property 
to a stranger. A cannot enforce specific pcrrormance of 
this contract so as to override the settlement and thus pre- 
judice the interests of the persons claiming under it,^ 
and an Injunction may be granted against him to restrain 
the sale. Thus A makes a settlement (not founded on 
marriage or other valuable consideration) of an estate on 
JJ and his children, A then contracts to sell the estate 
to C\ B or any of his children may sue for an Injunction 
to restrain the sale.^ 

For certain persons. Contracts cannot be specifically (viii) Non- 
enforced, except with a variation. Where a plaintiff exccr^witK 
seeks specific performance of a contract in writing, variatiop, 

• See §§ 879—891 ; Haji MahO’ • Fry op, ^ 
mBd Mitha v, Mu$aji Esajit I. L. . • Act 1 of 1877, s. 25. 

K.,!l5 Boi».,657(18fU), , 54, ife., ill. ((/). 
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i:o tbe defendant sets wp a variation, tiie plaintiff 

cannot obtain the performance spught, except with the 
variation so set iip, in tbe following cas^s (namely) : 

(a) where by fraud or mistake of fact® the contract of 
wbiob performance is sought is in terms different from 
tbat wliicb tbe defendant supposed it to be when he 
entered into it ; (?>) whore by fraud, mistake of fact, or 
-surprise, the defendant entered into the contract nnder a 
reasonable misapprehension as to its effect as between, 
himself and tbe plaintiff ; (<?) where the defendant, 

knowing tbe terms of the contract and nnderstanding its 
-effect, has entered into it relying upon some misrepresenta- 
tion by tbe plaintiff, or upon some stipulation on the 
plaintiff’s i)art, which adds to the contract, but which be 
refuses to fulfil ; (d) where the object of tlie parties was to 
produce a certain legal result, which tbe contract as framed 
is not calculated to produce ; (^) where the parties have, 
subsequently to the execution of the contract, contracted to 
vary it.® Thus (i) A, B and C sign a writing by which 
they purport to contract each to enter into a bond to J? 
for Us. 1,000. In a suit by Z>, to make B and O 
separately liable each to the extent of lis. 1,000, they 
prove that the word “ each ” was inserted by mistake ; 
that the intention was that they should give a joint bond 
for Ils. 1,000. ' can obtain the performance sought only 
with the variation thus set up. (^ii) A sues jB to compel 
.specific performance of a contract in" writing to buy a 
dwelling-house. JB proves that he assumed that the con- 
tract included an adjoining yard, and the contract was so 
framed as to leave it doubtful whether the yard was so 
included or not. The Court will refuse to enforce Ibhe 
-contract, except with the variation set up by J5. (iii) ^ 

> Actr I of 18T7, a* 26; see • See Fry oj>. Chs. XlV, 

JVanxin JPatro v. A^ulchoy iVa»'rtin XV, 

M<tnnay I. X*. H., 12 Cal., 152, • As to n^reementa on new term^ 

155 (1885). ace Fry op. § 1091, 
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contracts in writing to let to i? a wharf, together with a 
strip of -cl’s land delineated in a map. Before signing the 
contract, B proposed orally that he should be at libei’ty to 
substitute for the strip mentioned in the contract another 
strip of -ill’s land of tile .same dimensions, and to this A 
expressly assented. B then signed the written contract. 

A cannot obtain specific performance of the written con- 
tract, except with the variation sot up by B. (iv) A and 
B enter into negotiations for the purpose of securing 
land to B for his life, with remainder to his issue. They 
execute a contract, the terms of which are found to con- 
fer an absolute ownership on B. The contract so framed 
cannot be specifically enforced, (v) A contracts in writing 
to let a house to B, for a certain term, at the rent of 
Rs. 100 per month, putting it first into tenantable repair. 

The house turns out to be not worth repairing, so, with 
B's consent, yl pulls it down and erects a new honse in 
its place : B contracting orally to pay rent at Rs. 120 per 
mensem. B then sues to enforce specific performance of 
the contract in writing. Ho cannot enforce it except with 
the variations made by the subsequent oral contract.^ 

Except as otherwise provided by Chapter II of the (i-v) Agninst 
Specific Relief Act, specific performance of a contract may contracts may 
be enforced against* 

(а) either party thereto ; 

(б) any other pers6n claiming under him by a title 
arising subsequently to the contract, except a transferee 
for value who has paid his money in good fiiith and with- 
out notice of the original conti’act.® Thus (i) A contracts to 
convey certain land to .B by a particular day. A dies 
intestate before that day without having conveyed the 


Act I ofisn, s. 23. 

» ». 27, it*. 

• See Fry ojp* ciU, §§ 211, 221, 
241 ; Kunnixn v* JCHshnaUt I- h, B., 
Mad., 320 (1880) ; Chunder Kant 


Boy V, Krishna Sunder Boy^ I. L* 
B., 10 Cal., 710 (1881) ; Qumani v. 
Bam Charan^ I. L. R., 1 All., 655 
(1878). 
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;laniL \Z? may compel heir or other represoiihvtive in 
interest to perform the contract specifically^ (ii) yl con- 
tracts to sell certjiiii land to J3 for Rs. 5,000. -^4 after- 

wards conveys the land for Its. G,000 to who has notice 
of the original contract. J3 may dh force specific perform- 
ance of the contract as against (\ (iii ) A contracts to 
sell land to for 11s. 5,000. JS takes possession of the 
land. Afterwards A sells it to C for 11s. G,000. O 

makes no enquiry of // relating to liis interest in the 

land. possession is sufficient to affect C with notice 

of his interest, ami ho may enforce specific performance 

of the contract against (iv) ^1 contracts, in consider- 

ation of lls. 1,000, to bequeath ctirtain of his lands to 
Immediately after the contract A dies intestate, and C 
■takes out administration to his estate. /I may enforce 
specific performance of the contract against C. (v) A 
contracts to sell certain land to JR, llefore the completion 
of the contract, A becomes a lunatic and C is appointed 
his committee. 71 specifically enforce the contract 

against (J. 

(/J) any person claiming under a title which, tlioiigh 
prior to the contract and known to the plaintitf, iiiight 
have been displaced by the defendant. Thus (i) A, the 
tenant for life of an estate, with remainder to JJ, in dm? 
exercise of a power conferred by the settlement under 
Avhich he is tenant for life, contracts to sell the estate to 
C\ who has notice of the settlement. Before the sale is 
completed A dies. C may enforce specific performance 
of the contract against JR. (ii) A and B are joint tenants 
of land, his undivided moiety of which either may alien in 
Ins lifetime, but which, subject to that right, devolves on 
the survivor. A contracts to sell lus moiety to C and 
dies. C may enforce specific performance of the contract 
against JB. 

when a public company has entered into a contract 
.and subsequently becomes amalgamated with another public 
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company, the new company which arises out of the 
amalgamation ; 

(c) when the promoters of a public company have, 
before its incorporation, entered into a contract, the 
company ; provided tluTt .the company has ratified and 
adopted the contract and the contract is warranted by the 
terms of the incorporation/ 

S[)ecific performance of a contract cannot be enforced (x) Ajrainst. 
against a party thereto in any of the following cases^ : — 

(a) if the consideration to be received by him is so grossly enforeeli'^ 
inadequate,^ with reference to the state of tilings existing 
at the date of the contract, as to be either by itself or 
coupled with other circiimstaiicos evidence of fraud or of 
undue advantage taken by the plaintiff ; (/>) if his assent 
was obtained by the misrepresentation (whether wilful or 
innocent), concealment, circumvention or unfair practices, 
of any party to whom performance would become due 
under the contract, or by any promise of such party 
which has not been substantially fulfilled ; (r) if his assent 
was given under the influence of mistake of fact, misap- 
prehension or surprise : Provided that, when the contract 
provides for coinpeusatioii in case of mistake, compensa- 
tion may he made for a mistake within the scope of such 
provision, and the contract may be specifically enforced 
in other respects if proper to be so enforced. Thus A, 
one of two executors, in the erroneous belief that he had 
the authority of his co-executor, enters into an agreement 
for the sale to J3 of his testator’s property. ]3 cannot 
insist on the sale being completed. Again, A directs an 
auctioneer to sell certain land. A afterwards revokes the 
auctioneer’s authority as to 20 bighas of this land, but 

Act I of 1877, s, 27. ClauHcs chershaw, I. L. R,, 1.3 Bom., 415 
{d) and («) are the converse eases (1889). 
to those mentioned in els. {ft) & {/<) • Act I of 1877, s. 28. 

of s. 23, ante. Imperial Ice • See Fry op, cit,, Ch. vii. 
Manufacturing Co,, Ld, v. Man- lamim, . 
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the auctioneer inadvertently sells the whole to J?, who has 
not notice of the revocation. J? cannot enforce specific 
performance of the agreement.^ 

Injunctions in § 62, So far the subject of Injunctions as affecting 
wlar'*cfl303*^ of contracts generally has been dealt with, but there arc 
transfer of pro- Certain particular forms of contract or transfer of property 
porty. which require separate comment, namely, those connected 

with partnerships, companies, clubs and societies, mort- 
gages and leases. 

(i) Injunctions The subject of partnership is dealt with by Chapter XI 
of the Contract Act, sections 25fi, 257 — 259 whereof in 
particular define the general rules determining partners^ 
mutual relations and the general duties of partners. Part- 
nership is a relation, which in various ways calls for tho 
action of a Court of Equity ; as for the purposes of dis- 
coverj^ account, specific performance, and dissolution ; 
and in connection with some or all of these main objects, 
and in some instancies without reference to any ulterior 
end, partnership is made the subject of Injunction.^ The 
application of the doctrine of specific performance to 
partnerships is governed by the same rules as those which 
govern it in other cases.^ 

The Coui*t wall not, generally speaking, enforce a 
contract to enter into a partnership, whilst it remains 
executory. It will not, as a general rule, enforce specific 
performance of a contract to form and carry on a 
partnership ; nor will it in any case compel performance 
of a contract to enter into a partnership not for a definite 
terni."^ “ The natural remedy for a breach of an agree- 
ment to enter into a partnership is an action for damages ; 

^ Act I of 1877, 8,28. • VirdacheUa Nattan y, JRama- 

• Hilliard Inj., p. 465 et seq. See svami JSTai/akan, ! Mad. H. O. K., 

generally Kerr InJ., Oh. XV ; 341 (1863). 

Lindley on Partnership,. ; * See Fry on Bpecidc Perfonn*- 

Joyce’s Inj,, 611; High Inj., ance, §§ 843,1640. ScoU y, I^p* 
Ch. XXIII; Spelling’s JSxtraor- metU^ Im R., 7 Bq., 112; Xiindley 
dinary Belief, Ch. XIII« on Partnership, 478. 
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and there exists only two classes of cases in -which 
the specific performance of such an agreement has been 
decreed. (1) Where the parties have agreed to execute 
some formal instrument which would confer rights, w hich 
wrould not exist unless it was executed. EngliXYui v. Carling^ 
is a case of this kind.”^ Where the contract defines tlie 
terms of the partnership and there has been part perform- 
ance of the contract, the Court may specifically execute it 
by decreeing the parties to execute a x>roper deed, and, if 
necessar 3 ^, by restraining any pai-tner from carr^dng on 
business under the partnership st^de with other persons, 
and from publishing notices of dissolution.^ “(II) Where 
there has been an agreement which has come to an end to 
carry on a joint adventure, and the decree that the agree- 
ment is a valid agreement, prefaced hy the declaration 
that the contract ought to be specifically^ performed is made 
merely^ as the foundation of a decree for an account. 
Dale v. Hamilton^ is an instance of this class of cases. 

When, however, a partnership has been already^ entered 
into, the C^ourt will restrain by Injunction one or more 
of its members from doing acts inconsistent w’ith the 
terms of the j)artnership agreement or (independently^ of 
any agreement) with the duties of a partner.® A member 
of a joint Hindu family cannot maintain a suit for an 


* 8 Beav., 129. 

• Virdachala Nattan v, Hama- 
svanii I^ayaJcan, supra. 

• Pry op. <rU,, % 1541. 

^ 5 Ha.. :^G9 ; S. O., on appeal, 
2 Phil., 266. 

* VlrcLcu:ltaln Nattan. v. Ratna- 

»varni Nayahaii, 1 Mad. H, O. K.., 
S41, 347 (1S03). The Court further 
observed. : “ From the earliest to 

the latest eases upon the subject, 
it v^ll bo found, we believe, tliat a 
Court of Equity has never made 
a decree for the specific perform- 
ance generally of a partnership. 

W, IR 


In decreeing specific poi*forniance, 
the Court has always to consider 
whether it can enforce the whole 
of the agreement, and where 
it cannot do so, this peculiar 
relief will always be refused. 
Here it would bo quite impossible 
for the Court to compel the 
parties to carry out their own 
partnership I'etatious; a decree 
for a 8|>ecific performance would 
therefor© be a mo© brutum ful- 
men.** 

• Ken*. Inj,, 510 et Hindley 

on Partnership, 525. 
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iiccount of the profits of a partnership which is alleged 
to he joint family property, and an award of his share in 
such profits when ascertained. But this rule of Hindu 
law does not prevent an Injunction being granted in 
cases in which one member of the family is prevented 
from taking part in the business of the firm.^ 

A distinction must be kept between executory and exe- 
cuted contracts, a familiar illustration of which occurs in 
the case of partnership articles. The cases in which 
Courts of Equity give specific relief on partnership arti- 
cles, and they are many, are not cases of specific perform- 
ance of executory contracts. Though the Court will 
not, generally speaking, enforce a contract to enter into 
a partnership, whilst it remains executory ; yet neverthe- 
less when the partnership has been constituted, the Court 
will by Injunction enforce the performance of particular 
terms, though it may be incompetent to enforce all the 
terms.^ The Courts will interfere by Injunction between 
parties where the conduct of the defendant, either by 
misapplying the monies of the co-partnership or by 
doing acts tending to the waste or destruction of the 
partnership property, or by oxolnding from the business 
a partner entitled to join in it, or the like, is practically 
violating the partnership contract. It will enjoin a 
party from doing any act to prevent the partnership 
being carried on according to the articles. This wdll 
sometimes be granted where the partnership is disso- 
luble at will, but always where it is a partnership for 
a definite period.^ But the Court will not interfere in all 
cases of misconduct to grant an Injunction against one 
partner at the suit of another. Mere disagreements or 
quarrels arising from bad temper and improprieties of 

• Ganpat v. Anai'i^ I. L. R., 23 svami Nayakan^ 1 Mad. H. G; R,, 

Bom.. 144 (1898). 341. 348 (1863). See Act I of 1877, 

• Fry op* §§ 843, 1545. s. 64, ill. (1), a case of partnership 

• Virdachala Nattan v. Jiania- dissoluble at will. 
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'Conduct are not a sufficient ground. Unless a partner 
^^xcludes his co-partnor or persists in violating partner- 
ship articles of importance, or is conducting himself so 
grossly as to render it impossible for the business to 
be carried on in a proper manner, the Court will not 
interfered A t-ourt will also restrain a person from 
holding out another as partner with him, without the 
authority of that other.^ 

Contracts for partnership may be illegal ; in which 
case the Court will not in any way interfere for the 
benefit of parties claiming under such contracts, or in 
favour of contracts for partnership tainteil with fraud, 
hardship, or improper condnctd Where the partnership 
is illegal no rights can be enforced by Injunction under 
the agreement by which it has been constituted.'*‘ 

A partner seeking an Injunction miTst show that ho 
is able and willing to perform his own part of the 
agreement and has fulfilled tlie duties incumbent on 
himself.^ However improper the conduct of his co- 
partner may have been a partner may by his own acts,^ 
or acquiescence,^ debar himself of relief. For in this as in 
all other cases the applicant must come to the Court wnth 
clean hands. 

The Court may grant relief either by means of the 
issue of an Injunction or the appointment of a lleceiver 
or by the grant of both forms of relief. An Injunc- 
tion only excludes from the management of the part- 
nership affiiirs the person against whom it is granted, 
whilst the appointment of a lleceiver which operates as 


‘ Kerr, Inj., 515 ; Limllcy on 
Partnership, 530. 

• Act 1 of 1877, H. 54, ill. (x) ; 
Lindley 02 >ciLtSSl* 

^ Fry op, cit,, § 1543. 

♦ Bhikaji SabOiji v. Bapu Saju, 
1, lu, R., 1 Bom., 550 (1877). 

* Bindley op. c//., 531 ; Kerr, Inj., 


516 ; SfuUh v. Froment^ 3 Swan.st., 
330 ; Court v. Harr in, T. & R. , 524. 

® Ib., LiUletoood v. Caldwall^ 11 
Price, 97 (where an Injunction was 
refused because the plaintiff had 
taken away the partnership books). 

^ Qlassington v. Thmiites, 1 Bim. 
& St., V25. 
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till Injunction excludes all tbe partners equally, the Ooiirt 
taking upon itself, through the Receiver, the manage^ 
inent of the partnership business. The Court will not 
appoint a Receiver unless it sees that there is an actual 
present dissolution arising fi’om the acts of the parties or 
that it would dissolve the partnership at the hearing,^ It 
therefore does not follow that because the Court willgi*ant 
ai\ Injunction it will also appoint a Receiver, or that 
because it refuses to appoint a Receiver it will also decline 
to interfere by Injunction.^ 

The latter relief may be granted ; fa) without a view 
to dissolution : or (J)) pending and after dissolution. 

(a) Without a An Injunction will not be refused in partnership cases 
View to uisfto- , ' . , ^ ^ 

lation. simply because no dissolution is sought. To hold other- 

wise might have the result of enabling a person to compel 
his partner to submit to the alternative of dissolution or 
ruin by a continued violation of the partnership contract. 
Anciently however Courts of hlqiuty declined to interfere, 
except where dissolution w'as sought. But evident as it i.s 
that the necessity for applying for relief virtually imperils 
the success of a partnership enterprise, the jurisdiction to 
enjoin a partner from doing that which seriously inter- 
feres with the business, or which is a breach of the agree- 
ment, in a suit which does not seek dissolution is now well 
established.® So Injunctions will be granted restraining 
the exclusion of a partner or the committal of improper 
acts by a member of a partnership. Where the partnership 
is determinable at will, there is, it is said,^ more difficulty 
in interfering, if a dissolution is not sought; for supposing 
the Court to interfere, the defendant may immediately 
dissolv^e the partnership. But supposing him to do so, 

* Joyce’s InJ., 512. s. 54 (1) where it is stated that ah 

* liiiulley op. cit,^ 525; Kei'r, Injunction will bo p^i'ant€$d witl{j|tout 

In j., 517. seeking a dissolution of tho paft- 

* Xindley op. cU.y 525; Spel- nership. 

ling’s Extraordinary Relief, § 587 ; ♦ See Peacock v. Peacocic, 16 Ves., 

Keiv, Inj., 510. See Act I of 1877, 49 ; Miles v, Thornas,9 Sim.^ 606. 



INJUKCTIONS IN THB CASE OF CONTRACT. 


277 


ian Injunct ion will not necessarily be futile, inasmuch as 
iso long as it continues in force, the defendant is rendered 
powerless for evil, and a notice by him to dissolve the 
ifjartnership cannot, jyer se^ operate as a dissolution of the 
Injunction.^ * 

In an action instituted for the purpose of having a (?»)Pomlingand 
jpartnership dissolved, or of having an account taken after tfon!^ dissoiu- 
a partnership is dissolved, it has never been doubted that 
an Injunction will be granted to restrain one of the part- 
ners from doing any act which will impede the winding 
up of the concern or damage the property of the firm.^ 

In a suit brought by the representative of a deceased 
partner to wind up the partnersliip, an Injunction may he 
issued at the instance of the plaintitf against the surviving 
partner prohibiting him from collecting debts due to the 
ifirm though leave ma}' be given to apply for the reco- 
very of debts which might become barred by limitation.'*' 

So after a dissolution the Court constantly interferes by 
Injunction to restrain breaches of special iigrecments entei*- 
ed into between the partners ; such for example as agree- 
ments not to carrv on business, not to get in debts of the 
firm, not to divulge a trade secret and the like.^ While 
the objections to the interference by Injunction are less 
strong after dissolution than before, yet even then some 
urgent and pressing necessity must be shown to induce 
the Court to sustain the Injunction.® 

An Injunction may be granted to restrain ComY>anies’^ (ii) 
from the commission of illegal acts, or the violation Com- 

the duties which attach to the relation of shareholders and 


^ Liindley op, cit,, 527. 

* liindley 0 %). cit., 528 ; Kerr, 
Inj., 512-615 ; High. Inj., § 1342. 

® Shunmitgain v. MoidiHt poftt ; 
Bmarathram v. ShivalayammcU, 
I,L, K.. 11 Mad., 103 (1887). 

* Shunmugam v. Moidin^ I. ti. 
B., 8 Mad.* 229 (1881). 

* Lindley op, eit,^ 528, 529 ; 


Kerr, Inj., 512—515. See Act IX 
of 1872 (Contract), § 27. 

• High. Inj., § 1344. 

■» See Act VI of 1882 (Indian 
Companies) amending the law re- 
lating to the incorporation, regula- 
tion and winding-up of Trading 
Companies and which extends to 
the whole of British India. 
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directors, mter se. The principles on wliicb the Court 
interferes in restraining a Company from doing illegal' 
acts are the same as those on which it interferes in other 
cases. If it is clear that there is a right and a violation of 
that right likely to result in serious injury the Court will: 
protect the right by Injunction. Acts on the part of a 
(a) Acts affect- Company may be illegal either fl) as against the public, 
or (2) as against third parties, or (3) as against indivi- 
dual members of the Company eras against the general 
body of the members or they may be in violation of the 
duties which bind in equity the directors and shareholders.^ 
In the first case the Court will not, as a general rule, 
entertain jurisdiction, unless it is clear that the interests of 
the public calls for its interference.^ The Courts have an 
undoubted jurisdiction of restraining corporations or 
companies from acting in excess of their powers when 
such excess causes injury to an individual or a larger or 
smaller portion of the public.® In the second case the 
complainant must show that the act prohibited has caused 
him some special injury beyond that which he may be 
supposed to sustain in common with the rest of the public 
by an infringement of the law.* If a corporation or public 
company were to do or attempt to do any act in excess of 
their powers and such acts would be injurious to the rights 
of property of an individual, the latter has a right to the 
protection of the Court by Injunction or other appropriate* 
relief.^ A simple contract creditor cannot maintain an 
action to restrain a Company from dealing with their 
assets as they please, on the ground that they are diminish- 


• Kerr, Inj., 529. See Ch. 

XVIII, Inj., Ch, 

XX. 

» Ib., 531. 

• Shepherd v. The Trueteea of the 
Po^'t of Bombay, I, L. R., 1 Bom., 
Ul <1876) 

Kei^r, 632. As to the interest 


required to support the suit, see 
Vainan\, Municipality of Sholapuv,. 
I. li. R., 22 Bom., 610 (1897). 

» Shepherd v. The Trustees ofi^e 
Port of Bombay, I. L. R., 1 Bom.,v 
142 (1876), citetl in Vanian v. 
Municipality of Sholapur, I. L. B.,. 
22 Bom., 651 (1897). 
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ing the fund for the payment of debts.^ In the third case (*) Members, 
the general rule is that the Court will not interfere between 
members of Companies tor the purpose of enforcing 
alleged rights arising out of matters which are properly 
the subject of internah regulation.^ The Court will, 
however, interfere by Injunction in certain cases to control 
majorities, and so any shareholder can obtain the aid of 
the Court to prevent an act which is ultra vires, even though 
resolved upon by all the other shareholders.^ Further the 
acts of a Company may be illegal as against an individual 
member of the Compan}^ and where such is the ease, a 
shareholder may sue the Company to restrain an individual 
injury to himself. So an Injunction has been granted 
to restrain the improper insertion or continuance of a 
person’s name on a Company’s prospectus, or in the 
register of shareholders, the illegal forfeiture of shares, 
the illegal suspension of a shareholder from his rights, the 
improper rejection of his vote and the like.^ (Com- 
panies formed for a special purpose are looked upon in 
Equity as analogous to a partnership and the members in 
their individual capacity are considered to have rights 
inter se analogous to those of partners inter .sc.^ Any 
shareholder has a right to say that the business of the 
Company shall be carried on according to the agreement 
which united the shareholders, and may restrain the com- 
pany from applying the common fund to any other purpose 
than the proper purposes of the concern in which he was 
induced to engage, and contracts not within the proper 
purposes of the Company are void.® So if the directors 

» Mills V. Buenos Ayres Co., 5 ^ I(k, pp. 596—602, where the 

Ch. D., 821, cases in which the Court lias and 

* Lindley on Ooinpanios, 5th lias not interfered will be found 
ed. (1891), 574 et seq.; Kerr, Inj., 554 collected ; Kerr, Inj., 535. 

$t ; but in particular cases of * Simpson v. Denison, 10 Ha., 
urgency, irreparable mischief and 51. 

fraud the Court has interfered; • See Act lof 1877, s. 21, cl. (/). 

Kerr, Inj., 556 et seq, Kerr, Inj., 535, 536 et seq,; 546^ 

• Lindley, op, eit, 314 et seq, et seq. 
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of a public company are about to pay a dividend out of 
capital or borrowed money, or if the directors of a fire 
and life insurance company are about to engage in 
marine insurances, any of the shareholders may sue 
for an Injunction to restrain them^^ In this as in all 
other cases the conduct of the applicant or his delay 
and acquiescence may prove a bar to the grant of relief 
and if a contract between two Companies is illegal, the 
Court will not assist either of the parties in obtaining a 
collateral benefit which the agreement would give, or 
aid them in any manner which would promote the object 
of the agreement.® Contracts not within the proper pur-* 
poses of the Company are void, though the doctrine of 
ultra vires will be reasonably applied so as not to exclude 
whatever may be fairly regarded as incidental to, or 
consequential upon, those things which have been autho- 
rized.^ An act, which is ultra vires the Company, being 
void is incapable of ratification. But an act although 
it may be beyond the powers of the directors, may be 
capable of being adopted and confirmed at a meeting 
of the shareholders as a body, and, if so, the Court will 
not interfere until attempts have been made to take the 
sense of the general bodj' of the sliareholders on the 
matters in question.® Though the Court under certain 
circumstances might have the power of so framing an 


* Act I of 1877, s. 64, ills.(c) & (<«); 
as to the last illustration, see 
If^aiusch V. Ir^ving^ cited in Xiindley 
op, cit,, 597. See Vaman v, 
r.ipalUy of Sholapur^ I. L. R., 22 
Bom., 648 (1897). High, luj., s.l224. 

» See Kerr, Tnj., 638—540. 

■ Great Northern Railway Co, yr. 
Rasteni Counties Railway Co,, 
9 Ha. , 306 ; Richtnotidl Water^ 
■worhs Co, V. Vestry of Richmoncl, 
3Ch.I>.,98. 

^ Kerr, Inj., 516, 547. |^o spoci- 
^c performance or Injunction can 


be granted of or in respect of a 
contract ina<le by or on behalf of 
a corporation or public company 
created for special purposes or by 
the promoters of such Company, 
which is in excess of its powera ; 
Act I of 1877, SB. 21 if), 56 (y). 
As to suits against Companies' on 
account of contracts entered into 
by them or by their promotevs, 
see 76., 88. 23, els. (p), (A), 27, (d) («)^ 
• Kerr, Inj., 546— 654; Fry on 
Speciiio Performance, ss. 491-492, 
V. ante. 
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order for an Injunction as to produce the effect of can- 
-celling the minutes of a resolution recorded in the books 
of a corporate body, yet it cannot order such body to puss 
4ind record a resolution dictated by the Court.^ 

A club is a voluntary association of a number of per- 
sons meeting together for purposes mainly social, each 
contributing a certain sum either to a common fund for 
the benefit of the members, or to a particular individual, 
namel 3 % the proprietor for his own benefit.* A club, as a 
body, has no position recognised in law,® and although fre- 
quently confounded with other voluntary associations, it 
is really an institution sui generis. The association to 
which it bears the closest resemblance is a partnership 
though it is erroneous to treat it as such,* or as a com- 
pany,® or corporation.® Clubs proper may fiirtlier be 
distinguished from societies which have been inade subject 
to statutory rules such as those dealt wdth hj^ the Friendly 
^^ocieties Acts.’ 


An agreement to become a member of a club is a contract 
between the candidate of the one part and the proprietor, 
or the whole body of members as the case may he of the 
other part ; and when a candidate has been elected and 
has had an opportunity of making himself acquainted witli 
the rules of the club his relations therewith will depend 
absolutely upon the terms of such rules.® Persons w^ho 


* Shepherd v. The Trustees of 
ihe Port of Bombay, I. L. R., 
1 Bom.. 132(1876). 

* Wertheimer’s Law relating 
to Clubs, 2nd ed., 1889, p. 4. 

• Steele v. Qoiirley, 3 T. R., 119. 

♦ Flemyng v. Hector, 2 M. & W., 
172. The distinction between a 
partnership and a members’ club 
lies in the fact that the object of a 
p^tnership is the acquisition of a 
eommon profit, while that of a 
■club is to secure social intercourse 
among the members. 

• In the matter of the St, James' 


Club, 2 I>. M. & a.. 38:5 ; Buckley’s 
Oorapanies Act, 5th od., p. 2 ; In 
re lA>mion Murine AssoHaliou, L. 
R., 8 I5q.,176; Steele v. Oourley, 
supra. There may however be a 
club company : Wertheimer, 8 — 10. 

® Steele v, Oourley, supra. 

» As to Acts relating to fSocieties 
in India, see Acts I of 1880 ( Reli- 
gious Societies) ; XXI ' of 1860 
(liiterary. Scientific and Chari- 
table). 

® See Lyttleton v. Blackburn, 45 
B. J., Oh., 223; Innes v. Wylie, 
I. O. & K., 264. 


(iii) Injunc- 
tions against 
clubs, socie- 
ties, castes, 


(«) Clubs and 
societies 
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have become members of a members’ cliib would appear to* 
be entitled in equal proportions to all the property of the 
club, in proprietary clubs such property being vested in 
the proprietor.^ The foundation of the jurisdictioii of the* 
Courts to prevent a member of ‘a voluntary association 
from being improperly expelled is the right of property 
vested in such member of which he would bo deprived 
by such expulsion.® The Courts in England have ncv 
jurisdiction to decide upon the rights of persons to 
associate together when the association possesses na 
property.® But in this country the position of non- 
voluntary associations such as caste unions has to bo 
considered. Both the English and Hindu law, however,, 
distinguish between interference for the protection of 
property, liberty, security and reputation, and interfer- 
ence in matters of a purely social nature. Bo one person? 
cannot be compelled to entertain another. Exclusion from- 
mere social privileges of this kind gives no cause of action. 
Thus where a person sued for a decree declaratory of liis 
right to the membership of a somaj (society), upon the 
allegation that the other members had excluded him 
from the so7naj by their refusal to eat with him, it 
was held that as such exclusion neither deprived him 
of caste, nor affected any right of property, it was 


■ Wertheimer, 17 — 20. Sec J^ct- 
ffannath Churn v. A.kali I>ossia^ 
I. L. K.,21 Oal., 461, 470 (1893). 

• Migby v. Cotinel, 14 Ch. I>., 
482 ; Innes v. Wylie, I. C. & K., 
2 ^ ; Neale v. Denman^ 18 Eq. , 
136; Baira v. Wells, 44 Ch. I>., 
661, 676. 

• Rigby v. Connel, supi’a, which 
was the case of a trade union and 
where Sir George Jessel, M. R., 
says : — “ Persons, and many per- 
sons, do associate together, with- 
out any property in common at all. 
A dozen people may agree to meet 
and play whist at each othei’^s 


houses for a certain period, and 
if eleven of them refuse to asso- 
ciate with the twelfth any longer,. 
I am not aware tliat there is any 
jurisdiction in any Court of Jus- 
tice in this country to interfere.*' 
Therefore the Courts have no ju- 
risdiction to interfere where a- 
member of a proprietary club has- 
been expelled. See Byttleton v. 
BUwkbum, 45 L. J., Ch., 219. 
Wertheimer op cit,, 66, 67, th»' 
remedy of the aggrieved member- 
being an action for damages. 
Bairti V. Wells, 44 Ch. 1>., 661,. 
676. 



INJUNCTIONS IN THE CASE OF CONTRACT, 


283 


not cognizable by the Civil Court and that even where 
rights of property are involved in the inemborslup of 
societies or associations, yet if the main object of the 
association be of a social character, the members thereof 
are the sole judges whether a particular individual has so 
conducted himself as to entitle him to continue to be a 
member of the body.^ 

, III the case of voluntary assoeiations, however, whether 
English or Hindu, the action of the members is subject 
to the superintendence of the Court according to the 
following rules : — 

The Courts will not, as a general rule, sit as Courts 
of appeal from the decision of the members of clubs or 
other associations duly assembled. But it will interfere 
by Injunction to restrain the expulsion of, and to rein- 
state, a member in the following cases r — 

(1) Whore the action of the committee or the general- 
meeting was not authorized by any rule, that is, where 
it is irregular, and not within the terms of any rule of 
the club or association. The rules of the club must 
bo observed, and the formalities necessary for the ex- 
pulsion of a member must be strictly complied 

(2) Whore what has been done, though it is within 
the rules of the club, is contrary to natural justice. Thus 

* Sudhai'am Patar v. Sudha- rule in question being,* a mere 
ranij 3B. L. R., A, C. J., 91 (1869), sumptuary rule and the question 

in which many of the earlier in suit a caste question uncon- 

cases will be found cited. In this nected with property or legal 
case the exclusion was not from right. 

caste, but only from a jromey or asso- ^ Baird v. Wells, 44 Oh. D., 670 

ciation of a purely social nature, (1890) ; Oompertz v. Goldinffham, 
and is, therefore, distinguishable I. Ij. R.,9 Mad., 321 (1886) ; ynyyaw- 
from the cases relating to caste nath Churn v. Akali Dossia, I. Li. 
unions and religious fraternities. R.» 21 Cal,, 461, 470, 471 (1893);. 

Jagannath Churn V, Akali Dassia, Wertheimer op, cit, 110; JCerr, 

I. R., 21 Cal., 470 (1893), Inj., 561. 

See also Raghunath Damodhar ^ Daiokinsy. Antrobus,Vt Q\\,jy,, 

V. Janardhan Gopal, J. li. R., 615 ; Labouch&re v. Lord Wham- 
15 Bom., 599 (1891), where the cHfe,V^Qh.\>.,^Q-, Baird Wells y.. 
Court refused to interfere: the 44 Ch. D., 670, 673, 
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natural justice requires that where the conduct of a niem- 
her is impugned, notice should bo given to him that his 
conduct is about to be enquired into and that he should 
have an opportunity of stating his case and defending his 
conduct. A resolution passed without notice based upon 
e.v parte Gvidence is void, and the Court will restrain a 
club by Injunction from interfering, with a inemberV 
Tights by virtue of such a resolution.^ ^ 

(3) Where although in accordance with the. rules of 
the club, the , proceedings were not in the hand fide 
exercise of the powers given by the rule, but fraudulent 
and malicious.^ 

In otiier cases the Courts will not interfere. When the 
-committee or general meeting has done all that the rules 
require, and has not acted contrary to natural justice then, 
unless there is proof of malice, the Courts will not 
interfere, even though, as a matter of fact, the decision 
was wrong.** 


» Jinira V. Wells, 44 Ch. D., 670 ; 
JFisher Wm Keane, 11 Cli. X). ,3C^; 
Innes v. Wylie, 1 C, & K., 2o7, 
203; Dawhins v. A.ntrobiis, 17 Ch. 
I>., 615 ; Andrews v, JSahnon, W. N., 
<1888) 102; Sealon v. Gould, 5 T, R., 
309 ; KiieJianan v. Rucker, 1 Camp, 
66, The rule expressed in the 
maxim audi alte^'am partem “is 
not conhned to the conduct of 
stidctly lo;fal tribunals (as to 
which see In re Hammersmith 
Rent Charge, 4 Kxch., 90,97) ; but 
is applicaVilo to every tribunal or 
body of persons invested with 
-authority to adjudicate upon mat- 
ters invoCvin^j civil consequences 
to individuals.” Wood v. Woad, 
Xj. R, , 9 JBiX., 190,196 ; Russell v. 
RttsseU, 14 Ch. !>., 471 ; Gompertx 
V. Goldingham, I. Li. R., 9 Mad., 
321 (1886); tP he Advocate-General 
of Ronnhay v. David Haim Devaker, 
.1. Xi, R., 11 Rom., f85, 195, 


196 (1886) and cases there col- 
lected. 

• Hawkins v. Antrobus, 17 Ch. 
X)., 62:1 ; Baird v. Wells, 44 Ch. I)., 
670; Lahouchere v. Lord Wham- 
clijfe, 13 Ch. !>., 352 ; Seaton v. 
Gould, o T, R. ,309; Pantussi v, 
Mdlli, 2 T. R., 731 ; Hopkinson v. 
Marguis of JCxeter, Xi. R., 5 Rq., 
03 ; Phe Advocate-O erieral of Bom^ 
bay V. David Haim Devaker, 
I. Li, R., 11 Bom., 185, 195 (1886). 

® Wertheimer cit,, 77. See 
the following cases where the ex- 
pulsion was upheld by the Courts : 
Hopkinson v. IkTargais of Exeter, 
Li, R,, 5 Eq., 63 ; Richardson Garde 
ner v. Kreemantle, ib., 68; Ijyttts-^ 
ton V. Blackburn, 33 Xi. T., li^ ; 
Hawkins v. Antrobus, VJ Ch. i>.* 
615; Lairi(d>ert v. Addison, 46 Xf. "ft, 
20 ; Harrison v. Phe Marquis of 
Abergavenny, 3 T. R., 625, 653; 
Seaton -v. Gould, 5 R*, 309. 
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In the case of a oomniiinity whicli is a private ami 
valuntary religious society resting upon a consensual 
basis (such as the members of the Beiii-Israelite commu- 
nity worshipping at a synagogue in Bombay) the members 
may make rules for themselves, and may constitute a 
tribunal to enforce the rules, and the decision of that 
tribunal is binding when it has acted within the scope of 
its authority, and in a manner consonant with the 
general principles of justice. When the decision of a 
domestic tribunal has been arrived at bond fide the Court 
has no jurisdiction to interfere.^ Such a community was, 
of course, not a caste, but as not only honorific distinc- 
tions were at stake, but also a share in the management 
of an endowment, and the right to an office of importance 
and authority, the Court was held to have jurisdiction.^ 

AVith regard to castes it has been decided in a large (/>) Castes 
number of cases that a suit for restoration to caste and 
for obtaining a declaration that the expulsion was not 
justified would lie in the Civil Courts.^ 

It has been liold by the Bombay High Court that in the 
matter of expulsion from caste, the Courts treat caste cor- 
porations like any other voluntary societies or clubs. If 
thei’e is jurisdiction and the procedure is fairly conducted 
and bond fide, the action of the caste corporation or club 
is upheld.* Where this is not the case, the Courts will 
interfere^ to secure the rights of a member who has been 


» The Advocate-General of Bom- 
bay V. David Haim Devaker, I. Ja. 
R., 11 Bom., 185, 104, 195 (1886). 

• 76., 193, 194. 

• Appaya v. Padappa^ I. L. R., 
23 Bora., 122, 127 (1898) and cases 
there cited. 

• Appaya v. Padappa, supra, 
1J2, 129 (1898). 

• As to the extent to which s, 21 
of Rof?. II of 1827 imposes a lirai- 
tation on the power to interfere in 
caste matters see Appaya v. Pa- 


dappa^ supra, 125, 129, 130, and 
cases there cited, where it w^as 
held that it is only suits with re- 
gard to matters which affect the 
internal autonomy of thccaste, and 
its social relations that have been 
held to be barred by that Regula- 
tion and similar enactments in 
other parts of India. So the Court 
will not interfere in club questions 
so as to impair the autonomy of tho 
club. Prarjji Kalan v, Govind 
Oo 2 ?al, I. L. K., 11 Bom., 634, 536 
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wrongly excluded from caste. Therefore where the en- 
quiry as to the conduct of the alleged offending member 
has been e.v parte and without notice to him ^ and so 
contrary to natural justice : or where the decision is con- 
trary to the rules of the caste, ot*’ has not been come to 
hono, fide^^ the Court will interfere by Injunction. The 
Calcutta High tJoiirt have, however, held that the jurisdic- 
tion to interfere in cases of this kind is of a more extended 
character ; that the rules laid down in the English cases 
as to expulsion from clubs or voliintari/ associations which 
people are free to join or not, and where any one who 
joins may well be taken to be bound not only V>y its general 
rules, but also by any special orders made by its members 
with regard to him in accordance with those rules, are not 
applicable with regard to caste unions or religious frater- 
nities in India, to which people belong not of choice but of 
necessity, being born in their respective castes or sects, 
and the consequences of exclusion from which arc far 
more serious and affect a person’s status in a far greater 
<legree than those of expulsion from a club. In such 
religious castes or fraternities the protection of Courts of 
Justice, even though presided over by*judgos of a <lifFerent 
religious pursuasion, against expulsion is much more 
needed than in clubs or voluntary associations. Cases of 
expulsion from them are therefore cognizable by the Civil 
<vOurt.^ And still more recently the iJoinbay High Court 


<1887). As long as a oaste in pass- 
ing a I'lile contines tlie enforcement 
of it to social caste sanctions and 
does not seek to depi'ive a man of 
property or legal rights for disobey- 
ing it, tbo Court has no jurisdic- 
tion to enquire into the nature of 
the rule. Itaghunath DaniocfJuir 
V. Janartlhan. G^opctl, I. L. R., 15 
Horn., 599 (1891), See also LaJJi 
JShaniji v. IFo/Ji TVardhman, I, Li. 
R,, 19 Bom., 507 (1895), cited 


* A-jtpdj/a V. supi*a, 

and cases there cited. 

® iJagunnnth Ohurn v. A-haHi 
Dosaia, I. Xj, H.,, 21 Cal., 4G3, 470, 
471 (1893), and cases cited in this 
and the preceding case. 

® •7'agannat/i Churn v. Jlkali 
JCossia, I. L. R., 21 Cal.. 463 (18i^3) 
[dissenting from A.cLvocAx.te^OeTie-’ 
ral of Sombuy v. Maitn I>evx3Llc&r^ 
I. U. R., 11 Bom., 185 (1886), which 
the learned «T udges appear to treat 
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have held that if possible for the reasons shited by the 
Judges who decided the case last cited, the Civil Courts 
have to be more careful in the matter of caste expulsions 
“than is necessary in the case of voluntary associations.^ 

In matters relating Jto the management of caste pro- 
perty and the administration of its affairs, the majority of 
the caste has authorit)’' to control the minority. The 
•Court does not decline to give effect to the expressed 
wishes of the majority of the caste as to the management 
and custody of caste property, which the minority seek to 
set at naught, by reason of the suit involving a caste 
•question. But the Court will not by its decree enable 
the majority to make a tyrannical use of its power. It 
will not assist the majority to deprive without cause the 
minority of their right to use what is the common pro- 
perty of all, or give effect to a resolution passed in violation 
of the rules of natural justice, or of a directly confiscatory 
character.''^ 

The rights of parties under a mortgage^ being usually (iv) injunetiou 
fixed and easily ascertainable by reference to its written gagorand 
terms, it is plain that except in cases of fraud or mistake 
ill its inception or execution, or arising out of collateral 
matters connected with it, or fraudulent attempts to pre- 
vent and abuse the powers therein conferred, there is 
no room for equitable interference. The legal right of a 
mortgagee in a valid mortgage to have his security pre- 
served until the maturity of the mortgage indebtedness, 
and afterwards to enforce his claim by strict foreclosure, 
or by exercising directly or through a designated trustee, 
his power of sale oonferred by the writing will not be 

as at variance with their decision. 23 Boin., 122, 129 (1898), 

It is, however, to be observed that • Lalji Shaniji v. Walji Wardh- 
tjje Bombay case was not one re- rmn^ I, L, R., 19 Born., 597 
lating to a caste but to a Beni- (1895). 

Israelite religious community, See • As to the law relating to roort* 

.also case cited in next note]. gages, see Act IV of 1882 (Transfer 

* Appaya v. Pudappa^ I. L, R., of Property), Ch. IV, 
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interfered with so long as no fraud or unfairness is* imput- 
able to him, whatever the resulting loss and hardship to 
the mortgagor.^ 

Injunctions pertaining to mortgages may be on behalf 
of the mortgagor,* or on behalf of the mortgagee,* or 
concerning third parties,* or* respecting waste of the 
mortgaged premises.* 

(<i) on behalf Coiirts of Equity are averse to interference with ' 

of mortgagor. legal rights of a mortgagee or with the ordinary 

remedies for the enforcement of those rights, but will 
sometimes interfere to restrain proceedings under a sale 
of mortgaged premises where such proceedings are 
against conscience and threaten irreparable injury.® As 
long as anything remains due on the mortgage security, 
a mortgagee may pursue all his remedies concurrently, 
but there may be cases of fraud, or special contract, or 
other peculiar circumstances which will deprive a mort- 
gagee of this right. But unless there be fraud, or special 
contract, a mortgagee will not be restrained from selling 
under a power of sale."^ When a mortgage-deed giving the 
mortgagee a power of sale contains also a proviso that the 
remedies of the mortgagors, their heirs, administrators 
and assigns in respect of any breach of the clauses or pro- 
visions (relating to such sale) or of any impropriety or 
irregularity whatever in any such sale should be in 
damages, the C^ourt will not grant an Injunction to restrain 
the mortgagee from selling the mortgaged property.* 
In the case of Bhodes v. Buchland^ the Court re- 
strained a mortgagee, pending a suit to redeem, from trails- 

* Spelling oj? <?£#., § 442. See also • § 442. 

High, Inj., Ch. VII; Kerr, In j., ^ Korr, In j., 624-525; see Joyce’s 

Oh. XVir ; Hilliard, Inj., Ch. Doctrines, 127 — 131. 

XXX ; Joyce’s Doctrines, 127 ; * Muncherji ffurdoo^nji Mehta v. 

Joyce’s Inj.. 1S9— 201. Noor Mahomedbhoy Jairajbhdu 

® High, Inj., § 442. IHrbhoyt I. D. R., 17 Bom., ftl 

® Jb., § 402. (1893); following Prichard 

♦ 76., § 409. 10 Jur., N. S., 330. 

*J6., § 478, ® 16 Beav., 212. 
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ferring the legal estate or parting with the deeds. But 
this case is no authority for the proposition that a mort- 
gagee cannot sell the mortgaged property under the terms 
of the mortgage-deed during the continuance of a suit 
for the redemption of the^mprtgage, and will not warrant 
the issue of an Injunction restraining such sale on the 
sole ground that, as a suit for redemption has been filed, 
matters ought to remain in statu quo until the decision of 
the suit. In that ease the Court did restrain the exercise 
of the power of sale ; hut the case was a peculiar one, and 
the person seeking to redeem was not the mortgagor, but a 
puisne incumbrancer claiming to be entitled to pay off a 
prior mortgage. As a general rule, when a power of 
sale has become absolute, the exercise of the power 
cannot be suspended by the filing of a bill to redeem.' 
If it could be so suspended, the mortgagee might be 
deprived of his remedy and kept out of his money, for 
an indefinite time. The owner of the equity of redemp- 
tion can only stay the sale pendente lite by paying the 
amount due into Court, or by giving prima facie evidence 
that the power of sale is being exercised in a fraudulent 
or improjier manner, contrary to the terms of the mort- 
gage.^ When a mortgagee has, in pursuance of a power 
of sale given to him under his instrument of mortgage, 
served the mortgagor with notice of his intention to exer- 
cise this power, the mortgagor is not entitled to file a suit for 
redemption, and then ask the Court for an Injunction 
restraining the mortgagee from exercising his power of 
sale, unless fraud is charged against the mortgagee. To 
grant such an Injunction would be to cancel one of the 
clauses of the deed to which both the parties had agreed, 
and to annul one of the chief securities on which persons 
advjmcing money on mortgage rely. It would, of course, 

* Aciaw# V. 7 W. R. (Eng)., BalkrUthna Nagarkur, I. L. 11., 
2i3. 2 Bom., 25‘>, 251 (1877), i^r Mel- 

^ JagtivanNanabhaiv, Shridhar vill, J. 

W, IR 
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be otherwise^ if the notice of sale had been given by the 
mortgagee after the suit for redemption had been filed* 

The mortgagor is entitled to have the sale of the 
property suspended only if he oaii shew either that he 
has paid off the mortgage herf; or that he has made a 
legal tender of the amount due which has been refused.^ 
And where, upon the authority of the same case and on 
a rule for an Injunction restraining a sale by mortgagees 
of mortgaged property, it was argued that as the plaintiffs 
were willing to redeem and the defendants had refused to 
accept their offer and threatened to sell, the Court would 
restrain the sale ; it was held^ that it must be shewn that 
the plaintiffs were willing and able and offered to redeem, 
as was the case in the decision cited, though not in this 
rule ; that the Court would be very reluctant to interfere 
with a mortgagee’s rights to sell on the mere chance of 
the plaintiffs being able to make arrangements to pay the 
amount due at some uncertain time ; and that, as it was 
not shewn that these conditions existed, the rule should 
upon these facts bo discharged.^ 

Secondly, Injunctions may be granted on behalf of mort- 
gagees : as on behalf of puisne mortgagees for the purpose 
of protecting their rights in the mortgaged premises and 
for the preservation and security of their lien ; or as 
between mortgagees and judgment-creditors for the pro- 
tection of the former ; or against the mortgagor. So the 
rule is well established that inadequacy of the mortgaged 
premises as a security coupled with insolvency of the 
mortgagor will warrant the appointment of a receiver 
over the mortgaged property, and an Injunction restrain- 
ing the mortgagor from any interference with such 
receiver or with the property. And so upon prineiple^S 

* JagjivanN€i.n<dthai y* Shridhar * MuncheTj I Furdi>onJi Mehta 
BaVcrUhna Nagarhar^ I. Xi. R., v, iVoor Mahomedbhoy Jaira^bhoy 
2 Bom., 252, 254 (1S77)# p. 2m, per Firbhoy, l. I.. B., 17 Bora., 711, 
Binliey , J. 716, 717 (1893). 
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analogous to those restraining waste by a mortgagor in 
possession in cases of real estate, a mortgagor of chattels 
may be restrained from removing the property beyond 
the reach of the mortgagee, or from placing it where it 
will not be forthcoming foV the satisfaction of the debt.^ 

The mortgagee of an equity of redemption may obtain 
an Injunction restraining the mortgagee or other person 
in possession of the legal estate from paying to the mort- 
gagor the surplus rents or monies which remain after the 
satisfaction of his own claiin.^ And an equitable mort- 
gagee by deposit of title-deeds may obtain an Injunction 
for protection of his security.® 

Thirdly, the Injunction may concern the rights of 
third parties.^ So on a bill by a judgment-creditor of 
a mortgagor, the Court granted an Injunction to re- 
strain the mortgagees who were about to sell under their 
power, from paying the surplus to the mortgagor.® 

In the case cited below,® A mortgaged land to B as either 
agent or benarnidar for 0. B sued on the mortgage and 
obtained a decree. 0 then sued A and B for a declara- 
tion that he was entitled to the benefit of the decree and 
had the right to execute it, and for an Injunction restrain- 
ing A from paying the money to B and B from receiving 
the money from him. It was held that the plaintiff was 
entitled to the declaration, but not to the Injunction.'^ 

Lastly, the Court has a clear jurisdiction to re- ^^gte. 
strain the commission of waste by the mortgagor in pos- 
session, and the jurisdiction is exercised for the pur- 
pose of preventing such acts as would depreciate the 
value of the premises and render the security insufficient, 

> Hiffli, Inj., §§ 402-468. Joyce’s Inj., 199. 

• Bemey v. SmmllyX J. & W., • Sethurayar v. Shanmugdm Pil- 

647 ; Paricei' v. Calci'oJU 6 Mad. ,11. Uii, I. L. R., 21 Mad., 35.3 (1897). 

* WkUln'sad v. Jordan., I Y. A ^ On the ground that the In junC'* 

C., 303 } Mmx v. Bdl, 7 Jur., 821. tion was excluded by s. .56 cl. (6) of 

♦ High, Inj., §§469 -477. the Si>cciftc Relief Act. See 

' V, 4 (jriff,, 515; p. 3.56, 



(v) Injunctioua 
between lesaor 
and lessee. 


292 INJUNCTIONS IN TUB CASB OF CONTRACT* 

The only difficulty hitherto has been in discovering what is 
meant by a sufficient security ; and it would seem that the 
question which must be tried is, whether the property the 
mortgagee took as a security is sufficient in this sense— 
that the security is worth so .much more than the money 
advanced — that the act complained of is not to be consi- 
dered as substantially impairing the value, which was 
the basis of the contract between the parties at the time 
that it was entered into.^ In this country a security is 
insufficient unless the value of the mortgaged property 
exceeds by one-third or, if consisting of buildings, exceeds 
by one-half, the amount for the time being due on the 
mortgage.^ Similarly a mortgagee in foe may be re^ 
strained from committing waste, and will be restrained 
from cutting timber, unless the security is defective.® 

The Transfer of Property Act (1882) deals with the sub- 
ject of leases,* other than those for agricultural purposes.® 
It defines the rights and liabilities of lessors and lessees 
respectively in the absence of a contract or local usage to 
the contrary.® As a general rule, the relation of the 
parties is determined by the instrument of lease. The 
preventive jurisdiction of equity is freely exercised for 
the prevention of the violation of negative or restrictive 
covenants annexed to leases, thus in effect enforcing 
against the tenant a specific performance of the contract 
for the benefit of the lessor. Relief by Injunction may also 
be invoked for the protection of the rights of the tenant. 
The principles upon which relief by Injunction is given 
in such cases have been dealt with in the preceding pages 


* Joyce’s HoctrincH, 130 ; 

Inj., §§ 478— 4S3. 

• Act IV of 1882, s. 66. 

® Joyce’s Doctrines, 130, See 
generally as to Injunctions in re- 
spect of mortgages, ib., 127 — 131 ; 
High, Inj., Oh. VII ; Kerr, Inj., 
Cb. XVII ; Spelling’s ExtraorJi 


nary Relief, 363 iteq. ; Hilliard 
Inj,, 673— 694 ; Joj^oe’s Inj., 189— 
201. As to w aste by mortgagees, 
see Act IV of 1882, s, 76 («?). * 

Act TV of 1882, Ch. V. 

* /ft., 8. 117 ; as to these latter 
leases v, post, Ch, IX. 

« /ft., s. 108. 
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of tliis Cvhapter, and it is not necessary to state again 
principles whicli, being of general application, apply as 
much to contracts annexed to leases as to all other con- 
tracts. Frequent instances of the exercise of injunctive 
jurisdiction in tort may b8 fpiiud in the case of the issue 
of Injunctions for the prevention of waste by the tenant, 
which will be found fully dealt with hereafter in Chapter 
IX. Courts of Fquity have shown a marked reluctance 
to interfere b}" Injunction with legal proceedings instituted 
by a landlord for the eviction of the tenant in conformity 
with the accustomed procedure for such purpose in the 
absence of any elements of fraud or other special equities 
warranting relief.^ 

§ 63. Under this important head of equity jurisdic- Injtinotions in 

1 T* !• cases of trust 

tion may be considered firstly, injunctions against trustees orot|»er 
generally, whether holding upon express, implied or con- reiatimK 
structive trusts- Specific mention is also made under 
this head of voluntary settlements, confidential communi- 
cations, trade secrets, and In junctions against the publica- 
tion of letters, lectures or other unpublished matter and 
trusts attaoliing to articles in the custody of agents ; 
secondly, Injunctions against executors ; and, lastly, In- 
junctions against corporations, in which the jurisdiction 
rests upon trust, will be considered. 

Whore the defendant is trustee of property for the 
plaintiff and invades or threatens to inva<le the plaintiff’s trustocK. 
right to, or enjoyment of, the property, the Court may 
grant an Injunction.*^ The prohibition which exists against 
the grant of an Injunction, when equally efficacious 
relief can certainly be obtained by any other usual mode 
of proceeding, does not apply to cases of breach of trust.** 

The jurisdiction to grant an Injunction in cases of trust 
is ipeculiar in this, that such jurisdiction, whether in 

* High, Inj., a. 432. See further • Act 1 of 1877, a. 54. 

as to the rights of landlords and •/(»., s. 56, cl. (/). See Joyce’s 

tenants, Ch, IX, po»t, I>octrinea, 45. 
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England^ or this cotiritrj,^ rests ilofc tipOn the irremediable 
nature of the mischief, but upon the breach of trust* I» 
all oases of breach of trust, the plaintiff may have an 
Injunction irrespective of the^ question of damage*^ In 
cases other than breach of trustj it must be shown either 
that there is no standard for ascertaining the damage, or 
that pecuniary compensation is not an adequate remedy, 
or cannot be got, or that an Injunction is necessary to 
prevent a multiplicity of pi^ceedings.* When obligations 
arise from contract, the Court is to be guided by the rules 
relating to Specific Performance.® The cases in which con- 
tracts may be specifically enforced are the same as those in 
which an Injunction may be granted, with this exception 
that in cases of tort the danger of multiplicity of proceed- 
ings is an additional ground for injunctive relief.® Specific 
performance may be decreed when the act agreed to be done 
is in the performance, wholly or partly, of a trust.^ The 
word * trust ’ includes every species of express, implied, 
or constructive fiduciary ownership.^ An Injunction may 
be granted where the defendant is trustee of the property 
for the plaintiff.^ The word ‘ trustee ’ includes every per- 
son holding, expressly, by implication, or constructively 
a fiduciary character.^® An Injunction may, therefore, be 
granted against the breach of any trust, whether that trust 


• Kerr, Inj., 618 ; Joyce’s I>oc- 
trines, 45. 

• Act I of 1877, »«. 54, 12. 

• Ih., 8. 54, in. (/), 

• Ib. , 8. 64. 

• Act I of 1877, 8. 54. 

• jr5.,88. 12, 54. 

’ Ib,, s. 12, cl. (rt). [As to the dis- 
tinction between Bpecitic perform- 
ance strictly so called and the en- 
forcement of trusts, see Fry’s Spe- 
cific Performance, §§ 38, 40 ; Nel- 
son, 118*] 

• Ib,, 3. 3. An * express * trust is 
a trust which is clearly expressed 
by the author thereof whether 


verbally or by writing. An * im 
plied ’ trust is a trust which is 
founded on an unexpressed, but 
presumed, i,e,, implied iutention of 
the pai’ty creating it. [See s. 3, III. 
(«).] A ‘ constructive ’ trust is a 
trust which is raised by construc- 
tion of equity, without reference 
to any intention of the parties, 
either express or presumcKl, and . 
although there should be no such 
intention of the parties all. 
[See s. 3, Ills. (6)— (A).] Shell’s 
Fquity, v, atUe, p. 204. 

• Ib,, 8. 64, cl. (u). 
s.3. 
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Be express or implied or of a constructive cbaractei* only.* 
jPriyate trusts, that is, trusts whoso object or purpose is 
hot of a public or charitable nature, are now, in the 
territories to which the Act extends,® regulated by the 
Indian Trusts Act, 18S2., the third section of which 
defines a ^ breach of trust ’ as ’a breach of any duty 
imposed on a trustee, as such, by any law for the timo 
being in force.’ Chapter III of that Act sets forth the 
duties, and Chapter IV treats of the powers of trustees, 
whilst the Specific tielief A6t enacts® that contracts made 
by trustees in breach of the former, or in excess of the 
latter, cannot be specifically enforced and, therefore, no 
Injunction can be granted to prevent the breach of such 
a contract.^ 

The issue of Injunctions in matters of trust is an im- 
portant branch of equity jurisdiction. A trustee may 
not use the powers which the trust confers on him at law, 
except for the legitimate purposes of the trust. If he 
attempt to do so, the CJoiirt will restrain him by Injunc- 
tion from making a wanton exercise of his legal powers.'* 
In the exercise of its powers to enforce the proper per- 
formance of their duties, the Court may enjoin trustees 
from proceeding in disregard of the conditions necessary to 
the proper exercise of their authority or from an improper 
nso of such authorit3^. The rights of the cestui */tie trust will 
be protected by restraining the trustee from doing any 
act inimical to his duty as such. So an Injunction will he 
granted when necessary to prevent a trustee incumbering 
the trust property by mortgage, conveyance, or contract, 
or in any other manner which would constitute a breach 
of the trust. Equity will not, however, confine its pro- 
tecting powers to the party having the beneficial interest, 
b^^Jt will, in a proper case, grant an Injunction in favour of 

» See Spelling’s Extraordinary * Act I of 1877, s. 21, cl. («). 

Relief, §§ 661— 570. -• a. 66, cl. 

• V. ante^ pp. 207, 209. * Kerr, Inj., 5*8. 
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the trustee to restrain liis cestui que trust^ or co-trustee.® 
It is a principle of a Court of Equity tbat a trustee shall 
not be permitted to use the powers which the trust may 
confer upon him at law, except for the legitimate pur- 
poses of the trust ; and the Cqui'^ will restrain him from 
doing so, and that although the plaintiff may have a remedy 
at law ^ and wliile time affords no sanction to establish 
breaches of trust, the Court will restrain the commission 
of acts in violation thereof^ 

So it has been the invariable practice when any act 
involving breach of trust is intended to be done, though 
not in its consequences irremediable, to restrain such act. 
So if .4, a trustee for jB, is about to make an imprudent 
sale of a small part of the trust property, J3 may sue for 
an Injunction to restrain the sale, even though compensa- 
tion in money would have afforded him adequate relief 
and if ^1, a trustee, threatens a breach of trust, his co- 
trustees, if any, should, and the beneficial owners may, 
sue for an Injunction to prevent the breach.^ It would not 
be relevant to the present enquiry, nor possible without 
a review of the general law relating to trusts, to mention 
all the instances in which the Courts have interfered or 
may interfere in matters of trust. Illustrations (^) to (/’) 
to section 54 of the Specihc Relief Act are all examples 
of the class of cases where an Injunction is sought to 
enforce an obligation arising out of some fiduciary 
relation,'^ Illustrations (Jj} and (/*) have been already 
cited. In Illustrations (c) and fhe directors stand in 

a fiduciary relation towards the shareholders. The case 
of an executor dealt with by Illustration approaches 


* Spelling? r*p city 5 *557. 

» Act I of 1877, s, 51, III. (6) ; 
Kerr, Inj., 519. 

• Joyce’s lloctrines, 45 ; Balls 

V, Strutty 1 Hare, 146; Act I of 
1877, s. 56, cl. (») ; Manga Mai v. 
Babay 1. XL, 20 Mad., 403 


(1S97). 

Joyce’s Iloctiines, 15, 

» Act I of 1877, s. 54, HI. fy). 
(See Joyce’s lloctrines, 45.) 

• Ib.y 111 . ( 6 ). 

Collett’s Specific Kellef Act, 
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that of a trustee and is hereinafter separately dealt with, 
illustration referring to voluntary’' settlements is the 
compliment to section 24, clause (<7), and section 25, clause 
(c), and Illustration These show that neither a 

purchaser with notice of'a j>rior voluntary settlement, nor 
a vendor who has made a prior voluntary settlement, can 
enforce specific performance of the contract ; that is, in 
each ease the other party to the subsequent contract may 
avail himself of the fact of the prior voluntary settlement 
as a defence to a suit for specific performance of the 
contract. Here, in Illustration we have the case put 

of one interested under a prior voluntary settlement, 
actively interposing as against the settlor, to restrain a 
subsequent contract of sale, though we should also note 
that the Injunction does not operate here indirectly as a 
specific performance of the settlement, but only to pre- 
vent an extraneous act in violation of it. As against the 
intending purchaser, the proper course is to give him 
notice of the prior settlement. It is only a settlement 
of which there might bo specific performance under section 
12, clause (a), that is entitled to the indirect protec- 
tion of an Injunction as suggested by Illustration 0/)/’^ 
Illustrations (/i) and fO, which are similar cases, refer to 
the equitable jurisdiction to correct abuse of confidence and 
to restrain by Injunction the publication of confidential 
communications, papers and secrets. In all cases where 
a confidential relationship can be shown to exist, the Court 
fastens an obligation on the conscience of the party who 
has derived any confidential comumnicatioii through that 
relationshixj, and will enforce it against him in the same 
manner as it enforces against a jmrty, to whom a benefit 
is given, the obligation of performing a promise on the 
f^ith of which the benefit has been conferred.^ Upon this 
principle persons to whom such confidential communi- 
cations have been made, and jjersons into whose posses- 


' /6., 295, 296. 


» JMorison v. Moat, 9 Ha., 255. 
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sion, whose knowledge document oOm4a in 

the eonrse of their employment^ whether as legal or 
medical advisers, agents, assistants, <derks and the like, 
will be restrained by Injunction from making them public 
or communicating their contents ^to a stranger in breach 
of the trust and confidence reposed in them.^ In the case 
of solicitors, a distinction has been drawn between cases 
where the solicitor voluntarily makes a communication 
of what has come to his knowledge in the course of 
his professional employment, and cases where he is required 
to disclose what he knows by giving evidence in Court. 
In the one case the Court will,* and in the other case it 
will not* interfere by Injunction, the propriety of his being 
examined being left to the consideration of the Court 
before which he is to appear as a witness. With a 
further view to the protection of a client from the dis- 
closure of confidential communications, the Court will 
not permit a solicitor who has been employed by one 
party to a suit to act for another party to the same i^uit, 
either in that suit or in a transaction which flows out of it 
and is clearly connected with it against his former client.* 
Similarly if a person who has a trade secret employs 
others under a contract either express or implied, or 


» K.ert% luj., 486 ; Joyce’s I>oc- 
trines, 138, *224. Tlie protection 
does not, of course, extend to cases 
whore a fraudulent transaction has 
come to the knowledge of a pei-son 
in the course of his employraont, 
since ah employer can have no 
property in iniquitous secrets,” 
Ocirt»ide v. OtUratn, 3 Jur., N. S., 
40. 

• JCfeiOis V, Smithy 1 Mao. & O,, 
417. 

• V, W€trdy Jacobs, 77- As 
to the privilege relating to pro- 
fessional communications, see the 
Indian Evidence Act (I of 1872), 
ss. 126 —* 129. Ameer Ali and 


Woodroffe’s Xjaw of Evidence, pp. 
787 — 800. The law relating tj pro- 
fessional communications between 
soUcitoi* and client, is (with the 
exception of tho substitiitioii of 
‘ illegal ’ for ‘ criminal ’ purpose 
in a, 12(5) the same in India as in 
England. FTamJi Bhiccfji v. Afa- 
hariBing JDhanslngy I. JR., 18 
Bom,, 263 (1893). 

♦ Little V, K'ittgtnoomi CoUt&rtae 
Co.y 20 Oh. !>., 733. This prin- 
ciple does not extend to que^ti<fns 
arising under the practioe of re- 
tainer of counsel. JBaglis 
Orouty 2 M, & K., 317. See gene- 
rally Kerr, Inj,, 489—401. 
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under a duty, express or implied, those others maybe re- 
strained by Injunction from disclosing the secret.^ 

Analogous cases may be found in the rules regulating 
the issue of Injunctions against the publication of letters® 
and other unpublished matter. The receiver of a letter 
has the right to the possession of it, but he has no right, 
subject to certain recognised qualifications, to publish it 
without tlie consent of the writer. On the other hand as 
the right to publish belongs to the writer, the receiver 
cannot prevent its publication. Should the receiver threat- 
en to publish the letter, he may be restrained by Injunc- 
tion from so doing,® and the Court may order the letter 
to be destroyed.* 

Similarly the publication of lectures may be restrained, 
when such publication is a violation of trust or confi- 
dence.® In the case of other unpublished manuscripts, 
drawings and the like, the author and composer has an 
absolute proj)erty in his work before publication. He 
may prevent publication. He has a right to the first 
publication, and whoever deprives him of that privilege 
is guilty of a wrong which the Court will endeavour to 
restrain. In restraining by Injunction the publication of 
a manuscript or other unpublished matter, the Court 
exercises an original and independent jurisdiction not for 
the protection of a merely legal right, but to prevent 
what in equity the Court considers and treats as a wrong, 
whether arising from a violation of an unquestionable 


■ Act I of 1877, s. 54. 111. {z) ; 
Kerr, Inj., 491, 492 ; Joyce’s doc- 
trines, 224, 225 ; Spelling cU.^ 
§ 568 ; Merry vjeather v, Moore. 
(1892), 2 CU-, 518. 

• It has, However, been said tbat 
. Oourt interferes to protect tbe 
vendor’s right of propei*ty and not 
because letters are written in 
confidence : Gee v. JPrUchard^ 2 
Bwanst., 426; but see also Kerr, 


Inj., 498, 494 ; Spelling op, cit,^ 
§ 567. 

• Act I of 1877, s. 54, 111. (y). 

♦ Zb,, s. 55, HI. (d) ; see genei*ally 
Kerr, Inj., 498 — 501. The applica- 
tion for an Injunction should ho 
made without delay before de- 
fendant has incurred expense : 
ib„ 600. 

* Cairtl V. Sinie^ 12 App. Oa., 
326. 
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right or from a breach of contract or confidence.^ The 
exclusive right of the author or composer ceases upon 
publication. After publication the right exists only by 
Statute under the name of coj>yright, and the jurisdiction 
by interlocutory Injunction agapi^ the violation of copy- 
right is in aid of the legal right, and is founded upon the 
necessity of protecting the propeity from irreparable 
damage pending the trial of the right.® 

Equity will, when there is a duty incumbent upon one 
occupying an ordinary relation as that of agent, to deliA er 
a thing iix attach a trust to the article to compel 

such delivery, and enjoin its transfer to another person 
than its owner.® 

With regard to the parties who should sue for an In- 
junction in cases of breach of trust, either the beneficial 
owners or the co-trustees may so sue.'* Where a person 
has a common interest with others in a trust fund or trust 
estate, he may sue on behalf of himself and the others for 
the protection of the property by Injunction.® With re- 
gard to suits against companies and corporations see §§ 
62 (ii), 63 (iii). In the case of the alleged breach of any 
express or constructive trusts created for public, charitable 
or religious purposes, the Advocate-Greneral or two or more 
persons having an interest in the trust with his consent may 
sue in respect of such breach of trust.^ Though the pro- 
tection and proper administration of trusts is a matter of 


* Pr-ituw Albert v. Sin my 1 

Mac. &. O,, 42. See as to tliis 

Merryiceather v- Moore (1892), 2 
Ch., 522 ; and. generally as to In- 
junctions in these cases : ICerr, 
Inj., 493—498. 

• See post, Ch. XI. 

® S pel ling o/>. cut, , § 563 ; Somerset 
V, Oookson, 3 P. Wms., 389; Arundel 
V. Phillips, 10 Ves., 139 ; JVutbroiou 
V. Thornton, 10 Ves., 163; Pills v. 
JR«ad, 3 Ves.. 16:5. 


♦ Act I of 1877, s. 54, 111. {b) ; 
Vtiman v, Munierpality of ShoUt- 
t>ur, I. I>. K,., 22 Bom., 652 (1897) : 
as to co-trustecs, see Manga Pai 
V. Maba, I. I. R., 20 Mad., 403 
(1897). 

• K.eri*, Itij., 519 ; see Civ. Pro- 

Code, 8. 30. ^ 

® Civ. Pro. Code, s. 5il9. As to 
private endowments, see Brojo^ 
tnohun JDoss v. Hurrolall Boss, 
1, IJ. R., 6 Cal., 700 (1880). 
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great importance, great care should be exercised in the 
granting of interlocutor}'' Injunctions against trustees, lest 
by tying their hands the trust estate may be left without 
a representative. The trustee should not be divested of 
his trust, until he has Iftid^ an opportunity of answering, 
except in a case of pressing necessity and ininiineut- pro- 
bability of great danger and detriment from delay. The 
charges should be specific and the writ will not be awarded 
in the first instance upon mere general charges of abuse 
and violation of trust.^ 

No suit against a person in whom property lias become 
vested in trust for any specific purpose, or against his 
legal representatives or assigns (not being assigns for 
valuable consideration) for the purpose of following in 
his or their hands such property is barred by any length 
of time.^ But a suit by trustees against their co-trustees 
praying for an Injunction to restrain the defendants from 
excluding them from management is not within the 
operation of the lastmentioned section.^ 

Much of the former jurisdiction of equity to control 
by Injunction and other equitable remedies is now exer- 
cisable by the Court of Probate Jurisdiction. The Probate 
Division in common with the other Divisions of the High 
Court in England has power to grant Injunctions, and 
to appoint Receivers under and by virtue of the Judicature 
Act. And though other Divisions of the (Jourt may also 
have powers in respect of a deceased’s estate, yet applica- 
tions which are properly made in the Probate Division 
will not, if made elsewdiere, be encouraged.^ In this 
country in which the same Courts exercise concurrently, 
the ordinary Civil and Testamentary and Intestate Juris- 
dictions, the power to grant Injunctions in these matters 

BpelUnf?’H ExtraorUiiiary Re- ® Ranga Pai v. Baba, 1. L. H., 
lief, § 558. 20 Ma.I., im (1897). 

® Act XV of 1877 (Limitation). ♦Spelling’s Extraordinary Re- 
s. 10; see cases cite<l in Mitra’s lief, 571. 685; Williams on Exe- 
Limitation Act, 3vd Ed., 589-596. cutors, 9tli Ed., pp. 187, 433, 1953, 


(ii) injimctioiiH 
ngaiTist execu- 
tors and 
adnunistra- 
tors. 
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is* is now the case in England* based upon StatntOi 
The equitable jurisdiction to interfere by Injunction is refer- 
able to the trust relation which, notwithstanding the ihorease 
of legislation on the subjeet, exeeutors and administrators 
still hold to all parties interested* in the estates entrusted 
tothem*' Persons entitled to relief by Injunction against 
executors and administrators are those directly entitled to 
the beneficial interest, either as heirs or devisees, in the estate 
in the actual charge of executors or administrators, or 
persons less directly interested as being creditors of the 
deceased’s estate. The Court will restrain all breaches 
and abuses of trust with regard to the disposition of the 
assets. So if an executor, through misconduct or insol- 
vency, is bringing the property of the deceased into 
danger, the Court may grant an Injunction to restrain him 
from getting in the assets,® and will otherwise interfere for 
the protection of the estate. The Court will not restrain an 
executor from parting with the assets, unless a case of past 
or probable misapplication of •them has been made out.® 
Creditors will not, as a general rule, be entitled to an Injunc- 
tion except in the case of waste or iiiismanagcment where- 
by payment of the indebtedness to them is imperilled. 
And an Injunction is properly granted against executors, 
who refuse to distribute the estate rateably among the 
creditors and in accordance with the terms of the devise 
and are theatening to secure certain favoured creditors 
not entitled to preference.*** There is nothing to prevent 
several creditors or legatees severally instituting actions 
for administration ; but, as a general rule, a stay of pro- 
ceedings will be directed when a decree for administration 
has been made in any of such actions, inasmuch as such 
decree is for the beneEt of all creditors who may all 
come in under it and receive payment of their debts ip 

» Spelling op. § 672. ♦ JSlaw v. JSlatn^ 72 Oa., 102 

•Act I of 1877, e. 64, 111. (a); (Amor.) ; i>«paw v, AjTow'jt, 3 JToirna., 
Kerr, In j., 608. Ch. 349 (Amer.), cited in Spelling^ 

• K.err, Inj., 609. op. p. 406, 
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dti^ course of admimstration.^ If A. in an administra- 
tion-^suifc, to which a creditor JB is not a party, obtains 
a decree for the administration of O^s assets, and if jB 
proceeds against estate for his debt, ^ luay sue for 
an Injunction to restra^in The jurisdiction is hot 

confined to those entitled* to the beneficial interest in 
the trust fund in charge of executors and adminis- 
trators, but will in j)roper cases be administered in 
their favour. Helief is as freely granted in favour of, 
as against, executors and administrators, where neces- 
sary for their protection in administering the estate.^ 
So an Injunction has been granted before probate on the 
application of a person appointed executor to restrain 
another person appointed co-executor from intermeddling 
with the estate and improperly dealing with it before 
probate.^ 

In all suits concerning property vested in a trustee, 
executor or administrator, when the contention is between 
the persons beneficially interested in such property and a 
third person, the trustee, executor or administrator, shall 
represent the persons so interested, and it shall not ordi- 
narily bo necessary to make them parties to the suit. 
But the Court may, if it thinks fit, order them or any of 
them to he made such parties.^ When there are several 
executors or administrators, they shall all be made parties 
to a suit against one or more of them. Provided that 
executors who have not proved their testator’s will, and 
executors and administrators beyond the local limits of 

* Williams on ISxecutors, 1802, 

1908 ; Spelling' o/?. cit ^ , § 582 ; !Soohxil 

X,aw v. Jtusait'Jc I^all 
MUUr, I. L. R., 15 Cal., 202 <1SS«). 

• Act I of 1877, », 54, III. {u) \ 

Sfitt v. ilf ■ fCowul- 
worMy 1 In«l. Jnr. "Nr. S,, 9 

(1866>. 

In the la.%t mentioned case, it was 
^eld that the application was pro- 


perly eiititlotl in the original pro- 
ceeding ill which the order for 
adininisti-Jition had heen made. 

® Spelling op, nit.^ § 573. 

* In the gootls of Aivore, 13 R, 
I>,, 36 ; see Williams op^ cii,, 1953 ; 
as to the oxeentor's right to an In- 
junction, sec Williams op. ci/,, 1799; 
and cf. Act I of 1877, s. 54, 111. (y). 
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the jurisdiction of the Court, need not be made parties.^ 
Unless the Court directs otherwise, the husband of a 
married administratrix or executrix shall not be a party to 
a suit by or against her.^ 

(lit, injunc- The jurisdiction of the Court* to interfere by Injuiic- 
corporattom^^ tion against the acts of public corporations of whatever 
nature is based upon the relation of trust, A corporation, 
like an individual, may dispose of its property, and the 
Court will not interfere, unless a trust and a breach of 
that trust is established. If corporate property be atfect- 
ed by a trust, the power and jurisdiction of the Court to 
enforce and execute the trust attaches equally as it does 
upon other property.® Public functionaries or bodies in- 
corporated by Statute for a particular purpose or the 
promotion of a public benefit, may not exceed the juris- 
diction, which has been entrusted to them by the Legisla- 
ture. So long as they strictly confine themselves within 
the limits of their jurisdiction, and proceed in the mode 
which the Legislature has pointed out, the Court will not 
interfere to see whether any regulation or alteration, 
which they make, is good or bad ; but if, under pretence 
of an authority which the law does give them to a certain 
extent, they go beyond the line of their authority, and 
assume to themselves a power which the law does not 
give them, the C -ourt no longer considers them as acting 
under the authority of their commission, but treats them as 
persons acting without legal authority.^ 

Where a public body has received by Statute a discre- 
tionary power and is laid under an obligation to do a 
particular thing, such as to levy and collect a rate, an 

^ Ib., 8. 438. Inj., p. 718 (Corporations an<l 

® Ib.t s, 439, Qiiasi-Corporations). 

• Kerr, Inj., 566; HifirU, Inj., * Frewinv. Lewis ^ 4 My. & fJc,, 
Chs.XXI,XXll; Spelling’s Extra- 249, 254 ; 9 Sim,, 66 ; Joyce’s Priti- 
ordinary Relief , Ch. XVI. Beealso ciples, 24, 25; Kerr, Inj., 568; see 
Gluck and Becker’s Receivers of High, Inj., § 1«308 as to In> 

Corporations, 2nd Ed.; and Joyce’s junctions against public officers. 
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Injunction cannot be granted by a (Jour t so as to deprive 
stibli . public body of tbe power of exercising its discre- 
tion ; oir- to probibit it from discharging the obligation.' 
In the case of corporations for charitable purposes 
such as hospitals, free schools and the like, the Court haS 
no jurisdiction to interfere with the visitorial power unless 
it finds a breach of trust ; but where there is a breaich of 
trust the Court will interfere to see the trusts properly 
performed notwithstanding that there may be a general 
or special visitor.® A municipal corporation is considered 
to hold a similar relation to the citizens and taxpayers 
within its boundaries as that held by a private corpora- 
tion to its members ; that is it occupies the relation of a 
trustee. As agents and trustees, those for the time occu- 
pying municipal offices, may be called to account in 
equity by various actions and restrained by Ihjunction 
from all breaches of trust and abuses of power.® In the 
case cited below* the Court observed as follows : — “ There 
can, I think, be no doubt that if the Port Trustees 
or . any other corporation or public company in Bom- 
bay were to do otr attempt to do any act in excess of their 
powers, as contained in the Charter or Legislative Act 
from which they derive their being, and such acts would 
be injurious to the rights of property of an individual, 
such individual would, on general principles, have a right 


^ The M'wn.U^vpal Ootntniesioners 
for the Toton. of Mcuirae v. JBran^on, 
I. Li. R., 3 Mad.. 201 (1881). See 
Joyce's In j., 730. 

• Kerr, Inj., 572 as to munici- 

pal corporations seei^., 5(57, Joyce^s 
Inj./ 718, and / spiritual or 

ecclesiastical corporations, Kerr,. 
Inj.. 573; quasi -corporations aggr^- 

Joyce’s Principle8»'^29P; quasi- 
corporations sole ; JToyeei’s Inj., 
753; and as to clubs^ societies and 
' Cnstes. * 

• Spellia£;’s Extraordinary Re- 

W, IR 


lief, § 676 ; Hijjh, Inj.. § 1236. See 
Nexn Lo7icLoow» 22 Confli.. 

552 6 (Amor.), cited in Joyce’s Inj., 
731. Municipal Acts frequently 
expressly declare that municipal 
funds are to be held and applied by 
the municipality as trustees. See 
F«n»an v- J\funicij*uHty of Shoia- 
pur, I. L. K.. 22 Bora.. 652 (1^). 

^ Shepherd v. The Trustees of th& 
f^ort of Hotnbay, I. Xi. It., 1 Bom., 
132, 142, cited with approval in 
Vaniaf* v. Municipality of Shola^ 
27 ur^ I. X.- XUi 23 Bom., 651 (1897). 

20 





^ tjie proteotaon. ^ hy loJuMtioii 

ji^piropiHla^ reliefs Ba a 

lAdividtial ti^payerd for an li&jYfnctibh^ 1 ^^ 

oipaliiy from misapplymg >if» to roBtraip 

by Injmiction a munieipalify fWhi lev^ 

contract made Jiy; or b^ a corporattori oi?’ 

public company crmi^ fo3^ apeciai purposes y^icb bs 
in' excess of its poorer s cannot bo specifically enforcedy^^^^^ 
and: therefore no Injunction Can be issued in res^et Of 
ibe breach of such a contraet»* 

With regard to tlie parties in an action against a oorpora^ 
tion, the JBinglish rule is that, if there is a trust for public 
purposes, or the act complained of affects the revenues of 
the corporation, the suit should be instituted by the Attor^ 
ney^Oeneral at the instance of a relator or, if he declines 
to interfere, a certain number may file a bill on* behalf of 
themselves and others making the Attorney -Oeneral defend- 
ant. If the trust be of a private nature the Attorney-General 
should not be a party In the case of public charities 
the Code of GivU Procedure provides for a suit at the 
instance of the Advocate-General or two or more persons 
Interested in the trust, who have obtained his consent.* 

» Vaman v. MunieipalUp py junotlon with the exQrqi^e of a 
JSholaf9ur, t, li. R., 22 Bom., €M6 pr rij^ht, of officers 

(1897) ; as to thernitsapplication of of a municipal body to levy taxes 
•corporate funds, Mes Kerr, Inj., and dues. It is, however, suhm it- 
•589 — 571* ted that Injunction is the proper 

^ The Surat City MunicipalUy v. remedy to prevent the collection 
Ochhavaratn Jan%wta<ias4 X* Xi. R., of ^ an illegal tax («ss Spelling’s 

'21 Bora., 630, 635 (1896): in this Extraordinary Relief, § 644^ a«Hl 

•case the Injunction which had CJh* XV, where the suh> 

been {Tinted by the iHrst Court ject Of Injunctions pertainlntf ^ 
WM dissolved and the suit dismiiis- taxation is fully dealt wHh>-THS.t 
•ed upon "the ground only that the any rate where there are special 

tax was legally impos^. In the cirenmstaooesattendingtheihiwnt’^ 
eaHier case of .fform^i jrars^i oiied iii joi^ to distingtaish it-r 

vv TV. O* 12 Bom.: R* O.-R., a mere trespass^ Rfgh,^ 

199 (1875), the C3onrt appeara to • » Act I of 1977* s. 21, cl. (/)• * 
have dbhhted whethe^r the Ckmrt ^ Kerr, Inj. , 667. 
onght to interfere by way df\ » Olv. Fr.^Cede s, 539* 
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jhi other there are nnmeronB parties, one parly 

odu^y sue or defend on behalf of all in the same interest*^ It 
has further been held that as an individual shareholder or 
policy-holder may sue a company in the funds of which he 
is interested, an individual ratepayer, though his personal 
interest may be small but not less real, may sue a muni- 
cipal corporation to the funds' of which he contributes and 
in the proper application of which he is necessarily 
interested^* An Injunction directed to a corporation or 
public company is binding - not only on the corporation 
or company itself, but also on all members and officers of 
the cor poration whose personal action it seeks to restrain.* 
It has been held that delay in making an application 
to restrain a corporation from applying the corporate funds 
to. other purposes than the proper purposes of the Aot is 
not material.* 


» »- 30 . 

* Vainan v. Municipality of 
ShalapuTf I. X^. It., 22 Horn., 646 
(1887), iti which the plaintiil's i»uit 
waa held not to fall within the 
prohibition of clause <&) of a. 66 


of the Spccihc Relief Act. 

• Civ. Pr. Code, a. 495. 

^ A. Horntty -General v. ISastlajce^ 
1 1 Ha.. 22S ; Attorney -General V, 
Mayor, Arc., of JPlyrnouth, 1 W, R. 
(Engr.), 445. 



CHAPTER VIT. 


iNJUNCTIONS IN. CASES OF ToHT. 

§ ; 64. T6R;rs. ‘ (6) Injunctioii. 

§ 66. Who may sue and be sued § 67. Principles ui»on which aw 

. IN RE.SPECT OF ToRTS. INJUNCTION WILL BE GRANT' 

§ 66. Remedies in case of Tort. bd in oases op Tort. 

(a) Damag'efi. 

PoFts. § 64. So far, tbo meaning of an Injunction as a form 

of relief, the principles upon which, and the praetio6^ 
according to which, it will be granted, together with the 
Issue of Injunctions in the case of judicial proceedings,, 
conti'act, transfer of property and trust, have been dealt 
with. There now remains for consideration only the 
question of the grant of this relief in cases of tort. It 
is not proposed, and it would indeed be beyond the scope of 
this work, to deal in detail with the substantive law of torts 
or (which would in effect amount to the same thing) to 
enumerate every particular instance in which an Injunction 
has been, or may be, granted in respect of the threatened 
commission of a tort. In India the general principles 
governing the grant of this form of relief whether 
arising in contract or tort have been codified by the 
Specific Relief Act. Whilst a correct apprehension 
of these principles is of the first importance, the cases to* 
be found in the books under the various heads of tort 
are for the most part mere applications of those principjps 
to the various circumstances which are the subject- 
luatter of g^eral law of torts. The Chapters of this 
Work, therefore, tr^ting of Injunctions in coses of contra^ 
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and tort do not purport to deal with all the instances in 
which 'an Injunction has beeh^ or may be, granted against 
a threatened breach of contract or commission of tort. 
Such a treatment* of the subjeet-*matter would in fact, 
Involve a complete discussion both of the law of contract 
and. tort together with a mere repetition of the fact that 
injunctive relief is available wherever there is a threat- 
ened breach of an obligation imposed by that law. All 
that is really necessary is to ascertain first, whether under 
the substantive law relating to contract and tort there is 
an obligation, the breach of which is threatened: secondly, 
whether the general principles regulating the grant of 
Injunctive relief permit of such remedy under the parti- 
cular circumstances of the case. Such instances as are 
given of cases in which an Injunction has been, or may 
be, issued are so given as illustrations merely of the 
practical working of those general principles which are the 
real subject-matter of this work. 

There is no codified substantive law of torts in India.*^ 
Such law must, therefore, be sought for in the JEnglish and 
Indian case-law and text-books.^ 

The position of the law of torts in the field of juris- 
prudence has been described as follows The members 

of a political society necessarily impinge upon the free 
action of each other. The Jaw determines what 


* In 1886 Sir Frederick Pollock 
completed adraftof aCivil Wrongs 
Sm for the Oovernment of India 
which in certain places . departs 
from the existing Fnglish law and 
which will be found at p. 636 of 
his fourth edition of the L«aw of 
T'erts. The draft, however, was 
dbt'i>roceeded with. 

' * M -to the general I^aw 

of Torts, Pollock on Torts, 4th ed- 
<1896) ; Clerk and Hiindseirs Law 
of T'orts, 2nd od. (1896) ; BaTl’s 


leading Cases on the Law of 
Torts ; Innes* Principles of the Law 
of Torts (1891) ; UnderhiU’s Jjaw of 
Torts, 6th ed. (1894) ; Bigelow’s 
Flements of the Law of Torts; 
Alexander’s Indian Case-law on 
Torts, 3rd ed. (1891) ; Collett’s 
IMEanual of the Law of Torts, 7th 
od. (1895). Text-books dealing 
with specific branches of the law 
of torts are mentioned in succeed-, 
ing pages. 







ainAnut of freedio^ of acHoo' e^kob: inomber may eiEerciM. 

r4>5ht» 

tbe oi^fei^ili^ of ;tho 9b 

far they iiuro enforceable by ' thb St^ 
legal righ^ bOd every other jp^abn in the oommoiilty i» 
iinder a legal duty to rbapeet those rtgbjta by so ordoribg 
his oonduct as Vo abstain from oabsing a violation of them« 
Every legal duv> ^wbrds a person presupposes in him a 
privilege to invoice the law (1) to proteot him against 
any breach of the legal duty, or if the legal duty be 
violated ; (2) to cause restitution to be made or oompensa* 
tion to be given to bin;i. 

A tort or injury is a violation of a present right. TFhe 
right involved in a tort is distinguished from that in a ^cM>n^ 
tract by its being in actual epjoyment at the time of the 
commission of the tort, while that of a contract is the right 
to the faldlment of a promise made by some persoiV*^ 
Further, ooutraofctial rights are rights against determinate 
or known persons, while those with which torts are con- 
cerned are styled fights as against indeterminate persons, 
because it cannot be known beforehand who will violate 
them- It is a right ia ivm, whilst rights, arising out of 
oontract,, transfer of property or tmst dealt with in Chapter 
VI, are rights iu jyersonatr^ or rights of thatnature- 

Both rights: may be violated, but in the case of a cqu^ 
tract the violation is and must be by the other party to 
the contract, while in the case of a tort it may b© by any 
member of the community or class of the community^ 
The law of torts forms a portion of private law whioh is 
concerned with' qu€»stions as between man and mab' as 
distinguished from public law wfhich is oouoerned vidth 
questions ( 1> between Individ tials and the community as 
in criminal law^, or between the community , ami 

a® ■ 

again^ whotl^ or private, consists of two portionsv 

one of which, o^dled Sttbstantiv© law, deals with -rights. 
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other, celled adjective law, with the methods by 
which substantive law is admimstered:* Injunctions have 
Odly a place in private law. The law of torts forms a* 
part of the snbatantivo portion of private law. The law 
relating to Injunctions forms a part of the adjective por- 
tion of private law or the law of procedure. 

A tort has been theoretically defined to be the unau- 
thorized prejudicial interference of some person by act 
or dmission .with a right m nem of another person ; and 
the condnet which brings about the prejudicial interfer- 
ence is said to be tortions.® Considered more practically 
and from the point of view of English jurisprudenoe, 
a tort is an act or omission giving rise, in virtue of 
the common law jurisdietion of the Courts, to a civil 
remedy, which is not an action of contriust.^ It is com- 
monly said to be an actionable wrong independent ofi 


contract. • / v 

Torts may constitute : (1) personal wrongs^ viz., (a> 
wrongs affecting the safety and freedom of the person, such 
as assault, false imprisonment and the like ; Qi) wrongs- 
affeoting personal relations in the family, such as seduction, 
entioing away of servants ; (c) wrongs affecting reputation, 
such as slander and libel ; (<«) wrongs affecting estate 
generally, such as deceit, slander of title, malicious pro- 
secuUon. (2) Wrongs to property^ (a^ trespass, (&) 

waste, Cc) interference with rights analogous to property, 
such as private franchise, patents, copyright^ C^) 
Wrongs to person^ estate and property generally ^ such as Ca> 
anisitace, (6) negligence, (c) breach of absolute dutwe 
specially attached to the occupation of fixed property, 

to tiie ownership and custody of dangerous things, and 

to the lexeroise of certain public callings.* .. ^ 


*Iniioa* Frinclplw of tHo Ijaw 
of !£oirta PP- 1-^ 

^ Iti., p. B. 

Poilook oh Tort, p. 4 ; seo also 
the fuUw definition «:iven in 


tJnderhiirs Ijaw of Tort, fitii ed., 

p. 6. 1 

♦ Pollock on TorUt, p. 7 : to tha 
classification there givetl the tort- 
of waste is added. 
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Who^ay^rae^ § 6,5 Generally speaking, every person who has been 
raspect of injured, by the ceinmiSsion of a tort may maintain an action 
therefor.* An Injunction, however, cannot be granted, . 
where the applicant has no personal interest in the 
niat^r.* The question, whether* a right of action for a 
tort is assignable so as to entitle an assignee to sue in his 
own name, is one which apparently has never been decided^ 
though presumably, when the question arises, it will 
be held that the general rule is that it cannot be so 
assigned.® As to the effect produced on liability for a 
wrong by the death either of the person wronged or 
the wrong-doer, the general rule expressed in the form 
of i the maxim actio personalis moritur cum persona^'. 
is thut the right to sue and the liability to be sued 
for torts, ceases with the life of either party.* .But the 
rule does not apply where the tort consists of ; (1) the 
appropriation by the defendant of specific property or its 
proceeds or value belonging to the plaintiff (2) an injury 
committed by the deceased within one year before his 
death ; ® (3) or an injury which has occasioned pecuniary 
loss to the estate of a deceased committed within the same 
time'^ ; (4) an injury causing the death of the deceased, if 
he or she leaves .a wife, husband, parent or child,® Subso-^ 
quently, to tb« passings of the last mentioned Act,® it was 


• Th6i*e are some'exceptibns ; so 

an alien enemy can only sue with 
the permission . of the Governor- 
General. Civ. Pr. Code, sJ 430, 
and a Corporation cannot sue for 
a tort merely affecting its reputa- 
tion. Mayor of v, 

Wmiarns, 1S9U 1 Q. B,, ^4; see 
Underhill, op. cit,, 51; Clerk ’and 
Inndsell, op. cU^, 34. < 

• Act I of 1877. s. 66, cl. (*). 

• Clerk and Hfindsell, op. cU*, 
46—49. 

‘•Underhill, op. cU,, 129; 
Pollock, op. off., .6$; Clerk and 
Xiindsell, op, o£<., 41. 


' ^ PhillipB 'v* ' Homfray'y 24 Ch. 

U., 430 ; Pollock, op, cM:, m, ^ ; 
Clerk and JLtindsoll, op. cU., ^5, 46. 

• Act XII of 1855 ; Gokul 
Chandra v. Baslk Begum^ Mar., 

.344, M'hich ruling as regards an 
action for defamation is not . now 
law': see* Act X of 186($, s. 268; 
Act V of 1881, s. 89. 

T Xd. ; ^aridaB Bamdas Y, JBam- 
daB Ma^ihuradaSy I. £i- 13 

Bom., 677 (1880). • 

• Act XIII of 1855 ; see Alex- 

andei% op, eU . , 273—278, and pasCNS 
there cited. ^ 

• Act 3C of 1865, «, 208. 
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enacted by the Succession Act and the Probate and 
Aciniinisti-ation Act ^ that all demands and rights to 
prosecnte or defend a proceeding, existing in favour of 
or af$ainst a person at the time of bis decease, survive to 
and against his executors* or administrators ; except causes 
of action for defamation, assault, or other ^^rsonal injuries 
not causing the death of the party ; and except also 
where, after the death of the party, the relief sought 
could not be enjoyed, or granting it would be nugatorv.^ ' 
A^ to the. persons who may be sued, general speaking, 
every pei*son who commits a tort not arising out of the 
performance of a contract is liable to be sued.* No person 
can be sued for a tort arising out of the performance 
of. a contract, who would be incapable of entering into that 
contract> The Sovereign, however, cannot bo sued ; but 
this exemption is personal and does not extend to [>ublic 
officers of State acting on behalf of the (^rown. The 
agent is responsible even though ■ the act, be directly 
orderc<l by the Crown. Nor can foreign sovereigns or 
ambassadors of foreign powers be siietl.®' An Injunction 
cannot be granted to interfere with the public duties of 
ally t department o^ the Government bf India or the Liocal 


Act V o€ 1881, s. 89. 

• See os to the effect of death, . 
marriage or ins6lvoncy bf parties 
Qiv<petidi?y|^ suits,. Civ. ‘Pr, Code, * 
Chy. XXI; as to the effect, of 
iasblvoncy, see Underhill, bp, cip.^ 
13Tf Clerk and Xiindsell, 36,- 37 ; 
Civ. Code, s. 370. , A cause of 
action arising out of a statutory 
duty to the deceased survives to 
his executors ; ^Peebles v. OswcUd.- 
tttyiatl 0 Urban, JDUttrict Council^ 2 
Q. B. (1806), 150. 

. •JTho su^spested exception of 
torts dependin^r upon fi*aud or 
nifdibe committ^ by porsofis 
xiaeistftlly incapable of such (Under- 
hill, ctt,„ 52; Clerk and landsell. 


, 37,39) ia np r^al exception (Pollock, 
op, cit,, 48). A coi'poration is liable 
to' bo sued, for a tort of the 
' done or omitted is within ‘ the 
, purpose for whicli the corppi'ation 
exists ; if not, the person authori- 
sing^ or ‘ comimittingr the tort can 
-alone bo sued. Underhill, 62, 55 ; 
Pollock, 53 ; Clark and l^indsell, 
49-52. 

^Jennings v, Jiunddll, 8 T. B,, 
335 ; J^urnarcl v. Uaggis, l4 
C. B., N. S., 45 ; Underhill, 65 ; 
Pollock, 49, 

» Clerk and Lindsell, 34 ; Pagers 
V, fiajenato JDiUt, 8 IM. I. A., 130, 
131 (1860). 



€h>venimi^nt^ or with the sovereign acts of a Foreign 
Qoyernineni*^ Whea several pei^ join in oonnhittiiig a ^ 
tort, the general t'ule is that each is responsible for tba^iiii«^ 
joxy sustained by their com the liability of the 

wrongrdoer being, as a ^neral^ joint and several^* 

Whoever commita a wrong is liable for it himse^^^ 
no excuae that he was acting as an agent or servant on 
behalf and for the beneht of another. Bat that other may ' 
well be also liable i and in many cases a person is held 
answerable for wrongs not committed by himself j * as 
when the wrong is committed by agents^ servants or 
contractors.* V 

KemocUei in § ^6* The remedies, available in ^e case of tort commit^ 
CBM or tort, ^j. threatened, are compensation for the injary by the 
grant of damages, and Injunctions to prevent the com-^ 
mission or continnance of the tort. 

(a) Damages. As in cases of breach ;of contract, the ordinary remedy 
in case of tort lies in damages. There is no fixed rule" 
for estimating damages in cases of injury to the person. 

The damages in respect of injuries to property are to 
be estimated upon the basis of being compensatory for 
the deterioration in value caused by the wrongful act, 
and for all natural and necessary expenses incurred by 
reason of such act. Where any special damages haye 
naturally and in sequence resulted from the tort, they may 
be recovered but not otherwise, and the damages awarded 
must include prospective damages or the probable future 
injury resulting to the plaintiff from the tort. The Court 
may consider circumstances of aggravation and miti* 



’ Act 1 of 1877, 8. <d* («{.) ' Btemoe that the defendant - 


• Clerk and LiladBell, 53 ; Alex^ aidtina under orders is no answer 
ander, cif., 65; OanMh Singh to a .claim for an injunotiont 
V. Rfxia, 3 B. li. U., P. O , 44 C&Uard v. MnrahaU ^1892) 1 
(ISmir blit see Mohun 676. 

SiSOifk V. B ‘*19411 vi 

0 O.X. B., 1 ( 1881 ) PoUock,e7~«j; Underhill. 

•Pollock, 07. So the elroum- Alexander, 47,- 
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Ration. Damages in aetions of tort founded upon con-- 
tra<^ must be estimated in the same way as they are 
esiltnated in breach of contract:.^ 

In addition to the remedy by action for damages (6) Injun 
in te»pect of torts which*h^ve actually been committed, 
there is, in certain cases, an ancillary remedy by way of 
Injunction to prevent the commission of torts which are 
threatened or anticipated or in cases of continuing injuries 
to restirain their continuance:. Specific relief will be granted 
by Why of Injunction, to prevent the breach of an obliga- 
tion existing in favour of the applicant, whether expressly 
or by implication.* The term “ obligation ” includes every 
dluty enforceable by law, and, therefore, all those duties 
corresqponding to rights in rem which are the subject-matter 
of the law of torts. Torts of all kinds may be restrained 
by Injunction. Theoretically it would seem that the Court 
has jurisdiction even to issue an Injunction against the 
threatened commission of such a personal tort as an 
assault. But whether it would ever exercise that power 
is another question, since the proper remedy of a person 
who is under apprehension of an assault is to apply under 
the criminal law to have the defendant bound over to 
keep the peace.* 

Injunctions are rarely granted in the case of personal 
wrongs. Injunctions have, however, been issued against 
the publication of libel,* and against slander of title. 


* Underbill, 96—112; see also 
Alexander, 3 — 10 ; and Indian cases 
there cited ; May ue oii l>ainag<i3 ; 
OoUett^s Law of Torts and the 
Measure of Damages. Clerk and 
I^adseU, o/>. Cb. VI. 

» Act I of 1877, s. 54 ; as to tera- 
{Kkrary Injunctions, see ss. 492, 4;9S, 
Pr. Code, sm also Clerk and 
IUUidsaUvll77,-s< “ the moment 
you find, there is a legal principle, 
that a . nmn . is about to suffer a 
serious in j ury , and that there is 


1 X 0 pretence for inflicting that 
injury npoii him, it appears to 
me that the Court oqght to inter- 
fere,” per Jessel, M. 11., in Aslatl 
V. Corporation of Southampton^ 16 
Ch, !>., 148 (1880). 

• Act I of 1S77, 8. 3. 

• Clerk and Limlsell, 678, 679 ; 
cf- Act I of 1877, ». 56, oU (i). 

• Sec Act 1 of 1877; s 65. ill. (s), 
which shows that Injunetions may 
be granted in the case of wronge- 
not iniurions to property. 



{ jSlG IK Oases or 

; The most tV^aent instances of iUo exercise ’ of Injanctive 
jurisdiction occur in the CKise of wrongs to property or to 
person and estate and property generally. And so Injunc- 
tionshavebeenandai'eoommOnlygrantedagaiiisttres- 
pass,f waste,® disturbance of ^a^ements,® infringements of 
patents,^ copyright^® piracy of trctdemark,® and nuisance.'^ 
The question of the grant of Injunctions in the case of 
defamation, and in these latter cases of wrongs affecting 
property^ and to stay wrongful acts of a special nature, is 
dealtiwith in subsequent Chapters of this work. 

Priucip^^ ' § ii7. An Injunction will only be granted to prevent the 

Jn^a^on breach of an obligation that is a duty enforceable by law.® 

There must, therefore, be in. the first place, a legal right 
anid an invasion or threatened invasion of that right. It 
is not, however, in every case of injury oi* threatened 
injur}^ that ^the Court will interfere by Injunction. Tlie 
Court must be satisfied that the injury which is 
bended will be either continuous or frequently repeated 
or serious- In particular, an Injunction will not be 
granted to prevent on the ground of nuisance an act of 
which it is not reasonably clear that it will be a nuisance.^ 
It is not, however, necessary that actual injury should 
have been suffered. When there is a practical certainty 
that suhatautial damage is imminent, the plaintiff may 
apply for an Injunction at once without waiting until it 
. has .’actually happened.*® In order to maintain an action 
at "common law, actual damage had to be made out ; 
but it was not necessary to show that in an action for an 
Injunction i It was and is suificient to shew that what 

« See «»., s. 64. ilL (o). • Act I of 1877. 99. 64, S ; v.ante ^ 

•See £6., ills. (I), (m), (w). p. 100. 

• See £6., a. 66, ill. <a). , • Act I of 1877, a. 66; cl, (^). ' 

• See £6., ^ 64, ill. (w). . »•.. Clerk and Lindeell's 

• See £6., ill? (t?), 679^ 680, 684, as to serioaa datnagOf 

• See £6. , ill. ( w)r and Explanation v. ante, p. 100 ; and Boyaonv, Deem, 

tp t^t section. I. L. B,, 22 Mad., 261 (1^), 

ySee£6.,ill8.(r), (s), (a 
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has been done is likely to produce .damage.^ ’ 
an act threatening danger to a person’s land is such 
that injury will inevitably follow, a Court may grant 
a perpetual Injunction restraining the continuance of 
that, act,' even though no damage has actually occurred 
before institution of ^uit. And where actual injury has 
occurred subsequently to the filing of the plaint, the 
-plaint may be amended so as to show the nature and 
extent of such injury.^ Thus, in the case last cited, the 
plaintiffs and defendants owned adjoining lands* Close to 
the boundary line the defendants dug a trench 110 feet 
long and 9 feet deep, the sides towards the bottom sloping 
in the direction of the plaintiflTs land. The plaintiff sued 
for a perpetual Injunction restraining them from continu- 
ing to dig, for the cost of filling up the excavation, and 
for other relief. The defendants pleaded that they had a 
right to. dig as they pleased on their own land, and, that 
as the plaint did not allege any injury, it disclosed no 
cause of action. The first Court held that no cause of 
action accrued until damage hud actually occurred, and 
therefore dismissed the suit. Uppii; appeal to the Iligh 
Court the learned Judges, in dealing with an order . of 
remand, which had been made, observed as follows 

If t\xe 'MLxmslff was right in holding that actual injury 
would alone give a cause of action, then .ho was right in 
dismissing the suit, because anything that happened sub-* 
sequent to the institutipu of the suit could not supply a 
cause of action which did not exist before. In our opin- 
ion he was wrong in his view of the law. A suit for 

* Mellin v. White^ 180t, 3 Oil., ^l. <ioi»bfc upon the posaibili ty of bjrin^T 
See as to the observations made in . ing an action for an Iiijiinctipn 
this case on appeal <18^, A. C.' quiu before any damage has 

IIE^, Clerk and JLiindSeil^s Torts, actually happened. 

0^, 685, where it is pointed out • JBasin.i Chowtihranii ym 

tb^t cortpih passae:es in the jud^ J'ahnabi Chon:d,hrant^ X. £4.JEt,,24 
of-, the appeal Court must Cal., ^60 (1S96). 
not be understood as throwing any 



^Itojuiaction naa^^ a atiit for ptw^pii^ve^ i^ ai^v 
%oc, 54 of tile Spodiflo Relief Aotj a |>erpetual 
may be granted to prevent the breach of an obligation 
mdeting in favour of the applioant, whether expressly 
or by implieatipn. The same ^ section provides that' w 
a deffendant invades or threatens J|fr invade the plaintiffs 
right to, or enjoyment of, property, the Ootirt may graiit 
a perpetual injancfcion in certain speeiSed cases* dilusi- 
tration (r) attached to the same section indicates a 
in which an Injunction inay be Sited fOt to restrain a defend- 
ant from doing an act which threatens injury to the plaiU’^ 
tiff s property, although no such injury had actually ensued- 
In the case of JPaitison v. dilford ^ the Master of the Rolls, 
speaking of the principles Upon which a Court of 
SJqnity interferes when an Injunction is asked for, says : 
* I take it that, in order to obtain an Injunction, a plain- 
tifP who complains, not that an act is an actual violation 
of his right* hut that a threatened or intended act, if 
carried into effect, will be a violation of the right, must 
show that such will be an inevitable result. It will not 
do to say a violation of the right may be the result ; the 
plaintiff must show that a violation will be the inevitable 
result.' And then he proceeds to cite a case decided by 
liord Tottenham, Und another case in which the Lord 
Chancellor says : * 1 consider this Court has jurisdiction 
by Injunction to protect property from an act threatened, 
which, if completed, would give a right of action, I by 
no means say: that in every such case an Injunction mtiy 
be demanded as of right, but if the party applying is 
free from blame and promptly applies for relief, and 
shows that by the threatened ^rong his property would be 
^ injured that aU action for damages would be no ode* 
quute redress, an Iiijuuction will be gftmted.’ The fiicts|i-Of 
that 6aSe had, it is true, no analogy to the present ctise, bUi 
still the Msisier of the Rolls W£ts dealing with the prihUipfe 

R., IS jaSft. ^ 
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. Iai^» wjiicli relief i« against a threatened ' wrong, 

the case is, we think, an authority that such a suit will 

. lie whdh act is of such a character that 

it mnst inevitably result in injury— inevitably in the sense 
in which the Master of* the Holla says he uses the word, 
that is to say, not in^the sense of there being no possi- 
bility the other way, because Courts of Justice must 
always act upon the theory of very great probabili ty " 
being sufficient,^ but iiW the sense that there must be 
such a great probability, that, in the view of ordinary 
men, using ordinary sense, the injury would follow. 
The Munsiff was, therefore, we consider, wrong in bolding 
that, as a matter of law, actual injury before suit must 
in every case be alleged and proved in order to maintain 
the suit, and that it is sufficient, if it is alleged that the 
result of the act complained of must inevitably, in the 
Sense we have stated, flow from it. Whether the case is 
one in which an Injunction or any other relief should be 
granted, or what precise form the Injunction should take 
are questions which the Courts, dealing with the facts, 
must decide with reference to the provisions of secs. 53 
and 54 of the Speoific Relief s Act. It may be that the 
plkintiff is not entitled to the relief which she claims or 
to relief in the particular form in which she claimed it, but 
that would not make the suit unmaintainable. Now, no 
better proof of the inevitable consequence of an alleged 
act can be given than that the contemplated injury had 
actually ocurred, and, we think, it is quite competent 
for the plaintiff in this ease to give ' evidence of that 
injury^ although it had not occurred prior to the ins tit a - 
tlou of the' suit, and for the purpose, and in order to 
give due notice to the defendants of the fact, which it is 
in^ti^ded to prove, the plaint might properly be amended.^’ ‘ 

> * 24 Cal., 268— 265 (ISSdy, V. 

».v i>. 103, 





INJUNQTIONS IN CASES OF TOBTv - 

. Assuming that there has been iavasion or threafeehed 
inyasipn of a le^^al righ^ in volviug substantia t damage, 
applicant for an Injunction must have a personal Interest 
in the matter. V h'urther, he mast not have acquiesced, in 
the wrong complained of A The ‘Opart will consider who- , 
ther the plaintiff by his acquiesoence in the defendant's; 
conduct lias caused him to aJtof his position- A person 
should complain without delay before expenditure h^ 
been accrued and the defendant’ as position has been alter- 
ed. iBut,‘ tvs there can be no' acquiescenc ewithout 'know- 
ledge, mere -lapse, of time, between the defendants com^r 
meneing to incur the expenditure and the application fOr 
an , Injunction wflll bo immaterial, if the plaintiff did not 
become aware of the expenditure, until after it was com- 
pleted. Acquiescence, nipreover, seems to be regarded 
as the subject of degree, it being said that a less degree of 
acquiescence will justify the; refusal of an interlpcutory 
Injunotipn than will justify the refusal of an Injunction 
at or after the hearing.® As a general rule, mere delay, 
not causing the defendant to alter, his position, even 
though, the plainHff may have - been perfectly aware of the 
infringeinent of hi% rights, is no ground for refusing an 
Injunction, unless it is so long as to bring the case withih 
the statute of limitation.^ ^ , 

The conduct of the applicant pr his agents must not 
have been such, as ]to disentitle him to the assistance of 
the Court;® ; And.an Injunction. will not be granted when 
equally efficacious relief can certainly be obtained by any 
other usual mode of. proceeding, except in case of breach 
of trust.® The Court will consider the question oft the 
balance of convenience^, .and in the exercise of the , wide : 

* Act I of 1877, s. 66, cl. (4rV » Act 1 of 1877, 66^'Cl. f 

* Jb., cl. (A). p. 113. 

• Clerk and Xdndsell, op. • 76.. 

et>2. ▼. p. 116. ’ 

• Ib., V. ant», p. l3&. 681 ; 
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discretion with which it is vested, the whole of the cir- 
cumstances of the particular case.^ Under the provisions 
of the Specific Relief Act* when the defendant invades or 
threatens to invade the plaintiffs right to, or enjoyment 
of, property,^ the Court may grant a perpetual Injunc- 
tion in the following cases, namely : — (a) Where the 
defendant is trustee of the property for the plaintiff ; 
(ft) where there exists no standard for ascertaining the 
damage caused or likely to be caused ; (c) where pecu- 
niary compensation would not afford adequate relief ; (cl) 
where it is probable that pecuniary compensation cannot 
be got ; and (e) where the Injunction is necessary to 
prevent a multiplicity of judicial proceedings^ So an 
Injunction will be granted to restrain a bare trespass, 
if the Court is satisfied that it will, unless restrained, 
be frequently repeated ; the ground upon which relief 
is given being to prevent the plaintiff being put to the 
trouble and inconvenience of having to bring successive 
actions from time to time to recover a series of small 
damages.® 

* generally as to the princi- See s. 55, ill. (^), and as to lib^l the 

pies upon which an Injunction will following Chapter. 

b© granted (Ch. II, ante). So the ^ v. ante, Oh. II, for a commen- 
interests of third persons must bo tary on these rules and as to clause 
in some cases considered ; as for (6), see also ^Sri Sadagapa v. Sri- 

instance, where the granting of an mahant, I. L. R., 22 Mad., 193 

Injunction would cause the stop- (1898). 

page of trade and the throwing • Clerk and Lindsell op, ciL, 
out of work of a large number of 679. Tllus. (^>) and (q) of Act I 

work-people. Clerk and Lindsell of 1877, s. are both examples 

op. dt.y 682 ; Wood v. Sutcliffe ^ of cl. {e) of that section. 111. (/>) 

2 Sim. N. S., 165. assumes that the suit has been 

* Act I of 1877, s. 64. so brought, as, under s. 43, to be 

» The Act apparently does not binding upon [see s. 42, ill, (a)J 

contain the principles regulating all the villagers. In the ilhistra- 

the issue of Injunctions in cases tion the Injunction is supposed to 

oflier than those of injury to pro- bo limited to restraining suit ; but 

perty, e,g,, purely personal wrongs, it might also have been to restrain 

such as libel, though it is quite clear the doing any acts under the pro- 

that it has juvisdiction to restrain tence of right. Collett’s Specific 

acts not injurious to property. Relief Act, 312, 313. 

W, IR 
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- The Injiuiction which will be granted may be tenipOKary^ 
or perpehiaL® In either case the In jauction may ^ if 
necessai’y, be in a mandator}^ foinn,® The Qourt may 

grant damages either in siihstitiition for, or in addition to, 
avi I nj unction . There ■ may be a ce mbination of damages 
and an Injunction, where the ciroumstances i*eqnire it.^ 
It is doubtful whether the English Courts have inrisdic- 
iion to award damages in lieu of an Injunction vvhere 
the injury is not yet committed, but threatened only, but 
apparently the incUiiation of the Court is in the direction 
of holding that it has not.* 

Suits for compensation for torts not specially provi- 
ded for in the schedule of the Limitation Act (XV of 
1877) are governed by article 36 of that Act, under which 
the period is two years. Torts to the person or reputation 
as well as suits for compensation for wrongful distress or 
seizure of property are governed hy the one year’s rule — 
(arts. 19 — 27). Most instances of torts to moveable and 
immoveable property are governed by the three years’ rule 
(arts. 37 — 41, 48, 49). A similar period governs suits for 
compensation for injury caused by an Injunction wrong- 
fully obtained (art. 42). Sixty^ years is the period in the 
case of all suits by the Government. As already^ explained, 
laches may affect the question of the grant of an inter- 
locutory Injunction. No specific provision is made in the 
schedulo of the Limitation Act for suits for a perpetual 


• Civ, Pr. Code, ss. 402-493 ; 
Act I of 1877, s. 63. A case of 
substantial damage raunt be made 
out: Sh<ef^^fle^'d TrmteM of Port 
of Bombay f I. L. R., 1 Bom., 14.1 
(1876). 

• Act I of 1877, ss. 62, 53. 

• V, antSf p. 129. The granting 
of an order in effect mandatory 

an exercise of jiiHediction, 
Mi'hlch the Court ie gonerally very 
unwilling to report to on att inter- 


locutory application : Shwphttrd v. 
TruttUea of Port of Bombay, I. L, 
R., 1 Boro., 145 (1876). 

♦ The Land Mort^wje Bank of 
India v, Ahmedbhojf Habihhny, . 
1. L. B., 8 Bom., 77, 01 (1883)"; 
V. and^, p. 145; as to damages in 
substitution see FHH v. fttjbgdu, 
14 Ch. B., 548. 

* MmHln v. Pylce, 1864, t Ch;* 
284 ; Clerk and tjiniclscll op^ Ht., 
686 . 
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Xnjunctm^ the period of six years under article 120 

will be applicable to such a sait.^ The doctrine, however, 
bf laches being applicable to suits for Injunctions, the 
Courts may in the exercise of their discretion decline to 
make a decree, even if *a pfiuch lesser time than six 3 ?'ears 
has elapsed.® 


^ Kxcept suits for Injunction to 
I'ostmin waste, which are f 5 ovei*necl 
by art, 41. 

^ JiCanaXca v. Muttu^ I. L. 

K., la Maxi. , 445 (1890). The Court 
in this case further hchl that as 
the plaintiff might have siie<l for 


possession and so obtained equalls* 
efficacious relief, the exceptional 
form of relief by Injunction ha<l 
been legally refused to him. 

• See Miti*a’s Ijimitation Act, 
704 . 
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CHAPTER VIII. 

Injunctions in cases of Defamation, Malicious 
Words and Slander of Title. 


§ 68. Personal Injuries. 
§ 69. Defamation. 

(i) Libel, 

(ii) Slander. 


§ 70, Malicious Words and 
Slander of Title. 

§ 71, Injunctions in cases op 
Defamation, Malicious Words 
AND Slander of Title, 


lu- § 68, Personal wrongs are such as affect the safety and 
freedom of the person ; personal relations in the family ; 
wrongs affecting reputation ; and wrongs affecting estate 
generally, such as, amongst others, malicious words and 
slander of title.^ As already observed® torts of all kinds, 
including therein personal wrongs, may be restrained by 
Injunction. So theoretically the Court has jurisdiction 
to restrain so personal a wrong as an assault, though 
whether it will exercise that jurisdiction is more than 
doubtful. In other words though the jurisdiction exists 
in the case of all torts, that jurisdiction may not in fact 
be exercised owing' to the peculiar character of, and cir- 
cumstances attending, certain forms of tort. It may be 
that the wrong is of too slight a character, or is remediable 
by damages, or equally efficacious relief may be obtainable 
otherwise than by Injunction. Though, as a matter of 
fact, Injunctions in the case of personal wrongs have been 
generally confined to cases of defamation, malicious wor^s^ 
and slander of title, the jurisdiction exists and may be 
exercised in other oases. 

* V. an^«, Cb. VII. • v. Ob. VU. 
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§ 69^ The right of each man to the unimpaired posses- Defamation, 
sion of his reputation and good name is a legal right. 

Inasmuch as reputation depends upon opinion, and opinion 
in the main on the communication of thought and informa- 
tion from one man to another, he who directly communi- 
cates to the mind of another matter untrue and likely in 
the natural course of things substantially to disparage the 
reputation of a third person is, on the face of it, guilty 
of a legal wrong for which the remedy is an action 
of defamation for damages, and, if the circumstances 
justify it, an Injunction.^ Defamation may be embodied 
either in writing or in some other permanent form in which 
case it is called libel, or it may be otherwise published 
in some fugitive manner, when the tort committed is 
slander. 

A libel is a false defamatory and malicious writing, picture, (i) uh^h 
or the like tending to injure the reputation of another.® 

Libels are generally in writing or printing, but this is not 
necessary ; the defamatory matter may be conveyed in some 
other form. For instance, a statue, a caricature, an effigy, 
chalk marks on a wall, signs or pictures may constitute a 
libel.® A libel is of itself an infringement of a right, and 
no actual damage need be proved in order to sustain an 
action. The defendant, however, may plead justification, 
that is, the truth* of the libel, because the law will not 
permit a man to recover datnages in respect of an injury 
to character which he either does not, or ought not to, 
possess ; and he may also plead privilege and will be 
protected thereby in the absence of malice.^ An action 

■ Clerk and Lindsell’s Torts, 473. credit, or to cause him to be fearod 

• XJuderhill on Torts, 135; any- or avoided : *&., 137. 
thing is defamatory which imputes ^ Monsonv. Tu^sauda, Lifnited^ 
conduct or qualities tending to 1894, 1 Q, B., 692. 
disparage or dogra<io the plaintiff ; ^ See Alexander on Torts, 247 — 

or to expose him to contempt, 2Gi2. As to the issue of inter- 
ridicule, or public hatred, or to locutory Injunctions where privi- 

prejudice his private character or lego is pleaded, see Quartz HUl^ 
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of libel v^ill lie at tbe suit of iwi inioorporaied tmdiug 
qpmpfitny ia respect of a libel calculated to injure its re- 
putation in tbe way of its business witbout proof of special 
damage.^ 

(ii) inlander. Slander is a false defamatory and malicious verbal state- 
meut tending to injure the reputation of another® Blan* 
der, imlike libel, is not of itself according to English law 
an infringement of a right unless damage ensues, either 
actually or presumptively. Damage will be presumed 
where the slander iinputes a criminal offence punishable 
by imprisonment ; unfitness for society ; or misconduct in, 
or want of some necessary qualification for, the plaintiff’s 
profession or trade or office of profit, or some conduct 
which might cause him to be deprived of an office of 
honour.® Upon the question whether the rule of English 
law which requires proof of special damage to sustain an 
action for slander except in special cases, is applicable in 
this country, there is still a conflict of authority.* The 
distiiictioii which has been drawn between written and 
A'erbal defuiiiatiou has been condemned by many Judges 
and autliorities of eminence both in England and this 
country,* It has however now been settled by the 
Calcutta High Court that abusive and insulting language 
not amounting to defamation is not actionable.* 


cCt, , Minitiff Co, v. siaall^ 20 Oil. !>., 
507 ; SocitUe-t the, , de Cfaceg v, TUfjh- 
tCtr., Co., 25 Oh. !>., 1 ; 
PotUeU V. ChiittOy W. JiT. (1887). 

; aud where is 

]ilea<Ied, Bonnard v. Perrffnmtif 
1891, 2 Oh., 209 ; V. 

* South Hetton Coat Convpany, 
IM, V. North-Eastern News Asso- 
ciation^ Liniitedt 1 Q. B. <1894), 
133. 

• Underhill oi>. 135. ^ian- 
dcr may also be coumiunieated by 

other seuiids than words, «a by 
hissiii;j {Oretfory v, 0 


M. & G,, 959) or by gestures 
{Cutsoie V. Mathers t 1 M. & W.; 
501 .; 

• Underhill o^>. cil.^ 13.>, 152. 

• See Alexander on Torts, pp, 
203—205, and cases there cited, 
Tlio Full Bench decision cited in 
the next note does not settle tins 
(inestiou as the language in that 
case was held not to be defaiiKi. 
tory. 

• Cirish Chander MUter v. Jdtd- 
lihari Switikhan, F* B., rcfereiiee 
I. L. K., 26Ual., 053(1899). 

• Ih, 
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§ 70. ‘‘ Words cannot oT tbemselves amount to a 

direct intidivgfmie of any right except that of reputation, 
ancl cannot, tliei*efore, apart from consequences, give a 
cause of action except when they are defamatory of the 
person complaining, /fhey may, however, be the cause 
of damiigo to a man in the conduct of his alfalrs, 
and such damage may aiiiouut to a legal wroug. If 
property of any kind is for sale, and any one, without 
lawful motive, comes forward and falsely alleges that any 
incumbrances, charges or liabilities exist with respect 
to it, or otherwise impeaches or cuts down the right or 
cjipaoity of the vendor to make a good conveyance, and 
in couse(iuence the bargain goes off, an action lies, ^Yhicll 
is commonly known under the name of ‘ slander of title.’ 
This is not properly an action for words spoken or for 
libel written or published, but an action on the case for 
special damage sustained by reason of the speaking or 
publication of the slander of the plaintiff’s title.” ^ So it 
may bo slander of title to allege of any one that bo is 
selling goods in infringement of a* patent or copyright,'^ 
or to set up a false claim of lien,* or analogously to 
disparage the quality of a man’s goods and thereby 
prevent their sale.* 

Other false and malicious statements causing damage 
may also be actLonablo. 8o where a plaintiff* lost her 
marriage through the defendant falsely and maliciously 
alleging that she was already married, the plaintiff \yas 
held to have a good cause of action as was also the case 


' Clerk ami Limlacirs Torts, 

olti. 

» See m-HH V. Wwid, la. K., 4 Q. 
U., 730; V. Brooks, 15 Cli. 

ix, 22 ; ef. 46 & 47 Vic., c. 67, 

* Green y. BiUlon., 2 C, M. &H., 
707. 

, * W^atern Couniits Manure Co, 


V, Luioes Chemical Mannrc Co.<> 
la. K., 9 Ex., 218 ; this princij/le 
seems to be assumed In White v. 
Metlin (1805), A. C., 154, tliou*'li 
upon another ground doubts arc 
in that case thrown upon the 
al:>oveiuentioiied decision. Clerk 
and Eindaell op, cU,y 547. 

• Sheperd v. Batefnein^ 1 Sid., 79.' 


JMulicioUA 
words and 
slander of 
title. 
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wlaere the plaintiff, a shop-keeper, lost customers through 
a false and malicious allogatiou. that his wife, who assisted 
in the business, had misconducted herself on the premises,^ 
The effect of the authorities seems to be that a wrong is 
committed, and a corresponding remedy is given when- 
ever false statements malicidusly made produce as a 
natural consequence damage which is capable of legal 
estimation.* Actions of this kind have in modern times 
generally arisen as between rival traders, in cases in 
which a dealer in a particular commodity has published 
a statement disparaging the quality of his rival’s goods. 
In such cases an action will lie, if the statement is false, 
malicious and followed by damage. But when the only 
disparagement consists in the defendants vaunting the 
superiority of his own goods, it has been doubted whether 
the action will lie, it being undesirable to turn the Courts 
into a machinery for advertising rival productions by 
obtaining a judicial determination which of the two was 
the better.® 

cases of^^defa*' § 71. The Court of Chancery had formerly no power to 
mation, maii- grant Iniunctions, excet>t in cases where there was iniury 
and slander of either actual or prospective to property.^ An Injunction 
could therefore not have been had under the former pro- 
cedure to restrain the publication of a libel, though publi- 
cations as to which there was a jurisdictioh to restrain would 
not be restrained the less because they happened also to 
be libellous.® Prior to the Common Law Procedure Act, 


• Riding v. Smith, 1 fix, I>,, 91. 

• Clerk and Lindseirs Torts, 
647. 

• Jb, 546—553. See JVhm v. 
Meltin (1895), A. C., 164, 172. 

• Emperor of AuatHa v. Dag, 
3 D. F. & J., 253. 

• Prudential Aseuratice Oo. v. 
Knott, li. B., 10 Ch. App., 142 
(1875) ; Kerr, Injunction, 2* 602 ; 
the Court of Chancery before the 


Judicature Act had power to 
intervene by Injunction to protect 
property, but not to protect 
character ; it had no power to try 
a libel ; Coltard v. Marshall (1892), 
1 Ch., 677. The publications 
referred to are those made ip 
breach or abuse of confidential 
relations, such as the publication 
of documents by solicitors, agents, 
clerks, &c. ; Shephet'd y. The 
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1854, neither Courts of Law nor Courts of Equity could 
issue Injunctions in casesof libel; not Courts of Equity, 
because eases of libel could not come before them ; not 
Courts of Law because prior to 1854 they could not issue 
Injunctions at all. » 

The Common Law Procedure Act conferred on Courts 
of Common Law the power, if a fit case should arivso, 
to grant Injunctions at any stage of a cause in all per- 
sonal actions of contract or tort, with no limitation as 
to defamation. This power was by the Judicature Act, 
1873, conferred upon the Chancery Division of the High 
Court, representing the old Courts of Equity. Never- 
theless, although the power had existed since 1854, there 
is no reported instance of its exercise until 1878. About 
the same time the Chancery Division began and it has 
since continued to assert the jurisdiction of granting In- 
junctions on the interlocutory application of one of the 
parties to an action for libel. But that jurisdiction is 
now well established, and the Courts have jurisdiction to 
restrain by Injunction and even by an interlocutory In- 
junction the publication of a libel. ^ 

Similarly in India, prior to the passing of the Specific 
Relief Act, it was held by the Bombay High Court that 
no Injunction will ^be granted to restrain the publication 
of a libel, and that an individual is not entitled to protec- 
tion by way of Injunction against the act of a corpora- 
tion, though in excess of their powers, which affects that 
individuaTs character and reputation, whether private, 
professional or commercial, which he could not have been 
entitled to had the act complained of been committed by 
an individual defendant, on the ground that the act in 
question was one which the corporation had no power to 


Trustees of the Port of Bombay, 2 Oli., 269, 283; Monson v. Tns- 

I. L. H., 1 Bom., 140 (1876). sauds. Limited (1894), I Q. B., 692, 

‘ Bomiard Perryman (1891), 693. 
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do under tUe insb’om^Ot o incorporation, ^ bo wevor, 

under the Specific lielief Act* X377» tbe Ootivt may grant 
an Injunotiou to restrain the publication of a libel even 
though it may be shown not to be injurious to the com r 
plainant’s property,^ , 

It 1ms, however, been held 4 q Kuglaud that the Juris* 
diction to restrain libel is discretionary, and an interlo- 
cutory Injunction ought not to be granted except in the 
clearest cases —in cases in which, if a jury did not find 
the matter coiiiplaiiied of to be libellous, the Court would 
set aside the verdict as unreasonable.^ And so an inter- 
locutory Injunction was refused, where the defendant 
swore that he would be able to justify the libel and tbe 
Court was not satisfied that he might not be able to do 
so ; * and where the Court was not satisfied upon the 
affidavits that the defendant bad not consented to tbe 
publication of the libel.® 

The reasons assigned for the sparing exercise of the 
jurisdiction are twofold, — Until it is clear that an 

alleged libel is untrue, it is not clear that any right at ail bus 
been infringed ; and tbe importance ol‘ having free speech 
unfettered is a strong reason in eases of libel for dealing 
most cautiously and warily with tbe granting of interlocu- 
tory Injunctions. Tbe right of free speech is one which it is 
for tbe public interest that individuals 'should possess, and 
indeed that they should exorcise without impediment so long 


■ ,S/i*fiJherU v. The Trustees uf 
■the Jl*ort of Bombay ^ I. K,, 1 
132 (1876) j see also #*6., at 

p. 477. 

» Act 1 of 1877, a. 55, ill. («). 
Thia illiiatmtiaii and ill. if) should 
.>sti*ictiy have boon placed under ». 
51. The Itijiinction supfK>ac<l to he 
(^I'antenl ia not mandatory. These 
illustrations are probably liiinexed 
to s. 55 because of the use made of 
them in ill. Colic tl^, 344. 


* BonnarU v. Perryman (1891), 
2 Ch., 260 [approving Coaleou v. 

3 Times, Ij. K., 846 ; fob 
1 ow€h 1 in Cotlard v^ AIareha/i (1892), 
1 Oh., 571; Jifoneonw Tueeahiipi 
BimUea (imH), X Q. JJ., 671; Oirp^n- 
helm V. Afaekenzie, Vol. 3, Cal 
W. K,, No. IJ. ^ 

* Alotison V. Tnssaatie Co^ iy^^X); 
X i^. Tl., 67l, 
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a:^ ac> Avrougfui^^^^ done ; Hudv uttle$a an alleged libel isi 
u lit rue, there is up Avrong committed ; but, ou the con- 
trary, ofteu tt very wholesome act is performed iu the 
pubUcatioii and repetition of au alleged libeL^ (2) Be- 
cause the questions of libe\ or no libel, and of the validity 
of a justitication, if pleaded,** are matters to be deternihied 
by the verdict of a jury.® Liibel or no libel has in Eng- 
land since Fox’s Act, whether in civil or criminal cases, 
been always regarded as essentially a question for the 
jurj''. Though that Act only applied to iiidictinents and 
informations tor libel, the practice under that Act hud 
been followed in civil actions for libel, that the question 
of libel or no libel was for the jury. It was for the jury 
and not for the Court to construe the document and to say 
whether it was a libel or not. To justif^^ the Court in 
grtinting an interlocutory Injunetioii it must come to a 
decision upon the question of libel or no libel before the 
jury decided whether it was a libel or not. Therefore 
the jurisdiction is of a delicate nature.^ 

It is clear that the second of the abovementioned 
grounds in restraint of the issue of interlocutory Injunc- 
tions in cases of libel has no forc€5 in this country, where 
there is no jury in civil cases. The first of these grounds, 
moreover, is intiiiiutely^connected %yith the second, in that 
ill JEiiglaud the limits assignable to freedom of speech nrt‘ 
those which have been laid down from time to time by juries, 
iu cases which have come before them. The exception 
also to the general rule has again in view the anticipated 
verdict of a jury. There does not therefore appear to be 
in this country so much, if any, reason for the limiteil 
exercise of the jurisdiction. In the ease of every appli- 
cation for a temporary Injunction tlie Court has no 

. * It</Uuari( V. Parrtfman (1801), • Jt»., ji. 285, Kay, L. .J- 

2 Oh., 284, per "Liord Coloridse, “ Mon«on v. 7*uiisaitdts, Lhnileil 

O. OollurU v, Mfivshnlf, (1804), IQ. B , 603, 606, l*opCfs, 

(1892), 1 Oh., 577.) t,. .J. 
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doubt to act with caution, but it is submitted that there 
is no ground in reason why the Courfcs should be more 
cautious in restraining the commission of an alleged 
libel than in restraining any other alleged tort. And 
this is the more so, inasmuch *as a tort to reputation is 
of as grave, if not of a graver, character than torts to 
property only, which in a large number of cases are 
remediable by money compensation. * 

The Court will when necessary issue a mandatory 
Injunction ordering the defamatory statements to be 
given up and destroyed,^ 

Where a defendant objected that in the publication of 
an alleged libel be was merely acting as Secretary to the 
Committee of a certain trade union and therefore that no 
Injunction ought to go against him, it was held to be clear 
that, if the plaintiffs had in other respects made out their 
case, the circumstance that the deft^ndant was acting 
under the orders of others was no defence, as he was not 
on ti»at account less responsible for bis own wrongful acts.^ 
With regard to slander the Courts have jurisdiction, 
wherever such slander is actionable, to restrain its repeti- 
tion. Inasmuch however as abusive and insulting lan- 
guage not amounting to defamation is not actionable,* 
no Injunction can issue in such m . case. The Court has 
jurisdiction also to restrain slander of title or malioions 
stiitements, which are in the nature of slander of title. It 
may thus restrain a person from making slanderous 
statements calculated to injure another man in bis busi- 
ness, and though the jurisdiction extends to oral as well 
as written statements, great caution, it has been said, should 
be required as respects oral statements.* 

The Court has power to restrain by Injunction on in- 
terlocutory motion the publication of placards and circulars 

» Act I of 1877, s. 55, ill. (j/). • v. ante. 

• Oollard v. Afarshall (1892), 1 *• Kerr, In j., 604 

Ch. 576. 
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containing statements injurious to trade, where the Court is 
satisfied upon the facts and evidence before it that such 
statements are false. 

If a statement complained of is a false and malicious 
statement about a plaintiff’s goods to the disparagement 
of them, and, if that statenfent has caused injury to the 
plaintiff, an action for an Injunction will lie.® 33ut there is 
no rule of equity under which it may be said generally 
that the Court will restrain every publication of a false 
statement. And where special damage is the gist of a 
tort such damage must be alleged and found whether 
the action be for damages or an Injunction, otherwise a 
tort in the e^’^e of the law would not be disclosed, and 
therefore the case would not be one for an •Injunction.® 


> CoHara V. Marshall (189*2), 1 
Cb..671. 

a Mellin v. White (1894), 3 Ch., 
276, 260(1896), A. O., 164. Ii\ this 
piirticulai* case none of the condi- 
tions were satisfied and the deci- 


sion of the Appeal Court was re- 
versed by the House of Lords. A. 
O. (1895), 154, V. aiite. 

» Mellin v. White, A. C. (1896), 
162, ia3. 



OHAPTEB IX. 

Injunctions aoainst Tukspass and Wastic. 


§ 72. Tiikspass, 

73. Inj\inctions ACAiKSTTnissPAas. 
j$ 74. Who may sob anij be soEn in 
lilESI'ECT OF TUE.SPAKS. 

^ 75, Waste. 

§ 76. INJGSCTIONS ACiAiJSrST W.ASTK. 

§ 77. Against whom such Injoxc- 

TIONS WILL, BE GRANTED. 

(i) Tenants for life, or years, or in 

tail. 

(ii) Hindu female heirs. 

(iii) Liindlord and tenant. 

(<») Agrieultural leases. Waste 
.in respect of*— 

(i) Buildings. 

(ii) Excavations. 

(iii) Trees. 

(iv) Cultivation, 

(^») Non-agricultural leases, 

(iv) Dependent talookdar. 

(v) Mortgagor and mortgagee, 

(vi) A^'endor, purchaser, and others. 


§ 78, Tr BSP as-s a nd Waktb by Co- 

KHARKRS. 

(i) Co-sharers. 

(ii) Waste and trespass by co- 

sharers. 

(rt) Joint user. 

(/j) Abuse of joint property, 

(iii) Remedies in respect of the 

abuse of joint propert 5 \ 

(d) Partition. 

(i!») Declaration of right. 

(c) Decree for joint possession, 
(rf) Injunction. 

(iv) Principles upon which an In- 

junction is granted in the 
case of co-sharers, 

(<t) Cultivation. 

(/>) Buildings. 

(c) Excavations. 

§ 79. Pj8R8<yNs FOB WHOM Injunctions 

AGAINST WASTE MAY BE GRANTED. 

§ 80. Account in cases of wasted 


Trespass. § 72. Trespass may either be to the person (as in the case 

of assault or false imprisonment), to chattels (as in the 
case of every direct forcible injury or act, disturbing the 
possession of goods without the owner’s consent), or to 
land, which is the case here dealt with. Trespass consists 
in any unjustifiable intrasion npon a person’s possessibin, 
possession being the present enjoyment of a definite 
portion of the soil by a person intending to enjoy it as 
owner. As to What inVasion of possession aniotlrtts to a 
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trespass it is said iin^varraiitnble entry on an- 

other’s soil is a trespass by breaking bis door, the words ot‘ 
the old writ of trespass commanding the defendant to show 
can^e cUmsian ejuerentis fregit. In order to maintain 

an action of trespass the pluintiff niust be in the possession 
of the hind ; for it is an injury to possession ratlier than io 
title. Possession may be oitbor without, or witl), title, A 
jmrty claiming to have possession without title must, in 
order to give hiin what the law understands bjv possession, 
and to enable him to bring an action of trespass, show that 
he has a de facto possession, that is to say, actual pliysical 
prehension of the particular portion of the soil, to the sub- 
stantial exclusion of all other persons from partiidpattfig 
in the enjoyment of it.^ 

Mere possession is good against all the wo»'l<i except 
the real owner, and is protected both by the ( Jivil^ and 
Orlminal law.^ Possession is also prhnd facie proof ot 
ownership, since men generally own the property which 
they possess,* AVhere a person is in possession of land, 
the onus lies upon the pcima facie trespasser to show that 
he is entitled to enter. ^ The possession of land suffices 
to maintain an action of tre.spass against any person 
wrongfully entering upon it ; and, if two persons are 
in possession of land, each asserting his title to it, then 
^ the person who has* the title to it is to be considered in 
actual possession, and the other person is a mere tres- 
passer.^ The possession of a person, who haA'ing title to 
the land has entered, continues in him, until he has been 
dispossessed, that is to say, until some other perseMa has 


* l3oo Clerk and Lindsell on v. Delamlrie, 

Torts, Oh. XIII; Underhill on * Cr. Pr. Co<lc, Oh. XII; Penal 
Torts, 308, ct sm(. Oorle, ss. 151, 158. 

#*Act I of 1877, s. 9, lUKlcr Evidence Act, s. IIO. 

wliicH a possessory ^nit may be * A sttcc v. Whifloek, U. H., 1 
broaght in whiclvthe question of Q. B., 1. 

title is immatenal. See Smith’s ^ Jov^s v. Chapumtn^ 2 Ex., 
lidding Oases, Kotes to Armor?/ 821, 
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acquired a de facto possession. His possession differs from 
that of a person, who has no title, in this, that it need 
not be exclusive. Even in the case of wrongful user, his 
title will give him the constructive possession. And this 
constructive continuity of possession will prevent mere 
non-user from being construed as an abandonment.^ Joint 
tenants, or tenants-in-common, can only sue one another 
in trespass for acts done by one inconsistent with the 
rights of the other, as in the case of the destruction of 
buildings, injuries to party walls, carrying off of the 
soil, or expulsion of the plaintiff from his occupation,* 
A person who has been dispossessed may sue to recover 
pdf session, and for damages and mesne profits, and 
Injunction ; and a person in possession whose right 
has been infringed by a trespass may sue for damages 
and for an Injunction restraining the commission of such 
trespass. 

§ 73. The granting of Injunctions against the commis- 
sion of trespass seems to have grown out of the jurisdiction 
in cases of waste, to which the relief was formerly confined. 
Privity of title being the essential ground of the inter- 
ference in restraint of waste, it was not until a compara- 
tively recent period that the rule was relaxed to admit of 
the relief against a naked trespass, unaccompanied with 
privity of title. The jurisdiction is, however, now well es- 
tablished, although it is still sparingly exercised, being con- 
fined to cases where from the peculiar nature of the proper- 
ty affected by the trespass, or from its frequent repetition, 
the ii^ury sustained cannot be remedied by an action for 
damages. The foundation of the jurisdiction rests in the 
probability of irreparable injury, the inadequacy of pecu- 
niary compensation, and the prevention of a multiplicity 
. 

> Clerk and Ijindsell op. Jacobs v, Smard, Jj, R,, 5 H. L., 

289; Smith v. lAoyd^ 9 Ex., 464. See Indian decisions cited 
662. post^ and in Alexander on Tort», 

• Underhill on Torts, 309 j see J16— -121, 
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of suits, and where facts are not shown to bring the case 
within these conditions the relief will be I’efused.^ 

Prior to the Judicature Act the decisions relating to 
Injunctions in case of trespass were classified under 
two heads : — (1) where the defendant was in possession ; 
(2) where the plaintiff was in possession. And the second 
head was subdivided into the cases — (a) of pure trespass 
where the defendant was an absolute stranger, and {h) 
where the defendant claimed under colour of right.^ 

Inasmuch as, without possession, actual or constructive, 
a person cannot bring trespass, the first of the above heads 
of cases (sometimes discussed along with cases of trespass), 
in which the plaintiff is out of possession and seeks an 
Injunction to restrain acts by the person in possession, 
who claims by title adversely to him, should be excluded. 
The defendant being in possession and the plaintiff seek- 
ing to eject him, the sole question between them is as to 
the title to the land. If this bo in the plaintiff, the defen- 
dant is a mere trespasser. Such ordinary ejectment cases 
are distinguishable from those coming under the second 
of the above heads, where the injury is a trespass or 
forcible invasion of plaintiff’s possession of his property. 

In cases where the relief sought is ejectment. Courts 
in India may clearly by means of an Injunction secure 
the property from damage during litigation. At the same 


* Inj., § 697?; as iUustra- 

ting B, 54 of the Specific Kelicf Act, 
cl, (b), see ih,, s. 703 [where land 
was for many years held and used 
by the owner as a family burial 
ground, defendants were enjoined 
from encroaching thereon and 
from a threatened removal of the 
remains of persons interred therein. 
In ^ch a case there can be no 
standard by which to estimate the 
damages sustained since the extent 
of the injury is dependent upon the 
feelings and views of the persons 
W, IB 


aggrieved, Mooney v. Cooledge, 
30 Ark., 610 (Amer.)l. Upon the 
principle enacted by cl. (d) of s. 54, 
the insolvency of the trespasser 
affords additional ground for in- 
terference, since his inability to 
respond in damages renders the 
remedy at law ineffectual. 
s. 707. Stewart v. CheWy 3 Bland., 
440 (Amer.). 

• See judgment of Kindersley, 
V. C., in Lowndes v. BettlSy 33 
U. J., Ch., 451. 
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11 ^ 1 ^ 

time care mttsfe be feat by interfering^^ 

ordmary rights of ownership the mere institution of a 
suit should operate as a vexatious interruption the 
enjoyment of propertj’'. The JBnglish Oourts for special 
reasons^ formerly hesitated as ^to these cases and refused 
to interfere by Injdnotioa where the plaintilf w^as out 
possession, unless there was fraucT or collusion, or unless 
the acts perpetrated or threatened were so injurious to 
to tend to the destruction of the estate.* Where the 
plaintiff is in possession there may be, as already observed, 
a pure trespass or a trespass under colour of title In 
both cases the Goui-ts must be guided by a wise discretipn, 
according to the facts of the case and the principles 
enacted by the Specific Helief Act.^ 

In ordinary cases of trespass where the trespasser is a 
mere stranger, a judgment which declares his right and 
awards damages is sufficient. But where the defeudant 
is himself entitled to possession as well as the plaintiff 
and his wrongful act has been committed under claim of 
right, the Gourt is justified in protecting the plaintiff’s 
interest by means of a perpetual Injunction.^ 

fi’ormerly the tendency of the Courts was not to grant 
an Injunction where the trespasser was an utter stranger, 
unless the acts tended to the destruction of the estate or 
there wei^e special circumstances. *Oii the other hand, 
where the party in possession sought to restrain one who 
claimed by adverse title, there the tendency was to grant 
the Injunction, at least where the acts done either did or 
might tend to the destruction of the estate. 

These distinctions have, however, lost much of their 
importance in England since the Judicature Act, which 
enables the Courts to grant an Injunction in all cases, if it 

‘ Collett’s Specifto Relief Act^^ ^ See & 54. ills, (o), (r>. 

309. 267, 26S. • SlxtlkmU v. OopcU 20 

> » Kerr, luj.. 111. W, 1^, 169 (1813) ; S. C*, 12 B, 

• See as to this expression i>a^sn- R.. , 197. 

jpew# V. 7 Ha. , .217. 
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^hall think So also in India the Courts may grant an 

Injunction in all the cases of trespass abovementioiied 
according to their discretion, such discretion to be exercised 
with reg to the principles enacted by the Specific 

vfelief Act and the ci reruns tanoes of the particular case. 
Upon the subject of damage it must, however, bo remem- 
bered that an act not amounting in itself to serious damage 
may, from its continuance, amount to trespass attended by 
irreparable damage, and there are cases where great damage 
may be done to property, though the actual damage done 
by the trespass is nothing.^ 

Where a trespass of a continuing nature has been com- 
mitted by the defendant, but has been discontinued before 
suit brought, the Court will not interfere by Injiuictiou 
to restrain the defendant from continuing such trespass 
merely because the plaintiff entertains vague apprehen- 
sions that the trespass may be recommenced.^ 

Though the jurisdiction by mandatory Injunction to 
compel the restoration of matters in statu r/uo is sparingly 
exercised, yet a trespass irreparable in its character and of 
a- continuing nature may be restrained by a’^mandatory In- 
junction, thus restoring things to their original condition.^ 
There must, however, be no delay on the part of the 
plaintiff in bringing^ his suit.*^ 

So where the defendant built a wall on the plaintiiFs 
land and thereby committed a trespass the plaintiff in a suit 
brought for that purpose obtained damages lor the tres- 
pass and a mandatory Injunction directing the defendant 

* Ken% Inj., 115. v. Pareshnath Singh, 12 W. R., 

• Jd , 117. 82 (1869). 

^ CfuthUdas Lalhibhai v, T?ie ^ High, Inj., § 708 ; Kerr, Inj., 
Municipal Commissioner of Bom- ^163. 

Bom. H. O. R., O. C. J., 85 • Ilaji Syed Muhammad v. 

(1871). As to more apprehension Oiilab I. Ij. R., 20 All., B45 
of tr^ass, soe Gibbon V, Abdur (1898); referring to Benode Coo- 
JSrAan, 3 B. L. R., A. C., mdreeDosseev.Soudamoney Dossee, 

ill } (1^9) Pbran Chand Galeecha 1. 1^. R., 16 Cal. , 262 (1889). 
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within two months to remove the wall, and to restore the 
plaintiff’s premises to their former condition.* 

The commission of a trespass may subject the offending 
party to an account which will be taken on varying 
principles according as the actA' complained of have been 
fraudulent and wilful, or inadvertent, and under a hon<i fide 
belief of title. ^ Compensation may be given for damage.® 
After the establishment of his legal right and the fact of 
its violation, the plaintiff is entitled as of course to a 
perpetual Injunction, unless there be something special in 
the circumstances of the case.* 

Illustrations of the application of the abovementioned 
principles may be found in the Specific Relief Act,® and 
in the Indian decisions hereinbefore and hereinafter cited. 
Lawful possession of land is sufficient evidence of right 
as owner, as against a person who has no title wrhatever, 
anti who is a mere trespasser. The former can obtain a 
declaratory decree, and an Injunction restraining the 
wrong-doer. In such a suit the defence was that the land 
was loakfi^ and the defendant inutxoulli of it. Roth Courts 
found that the plaintiff was in possession as piircbaser from 
some of those, who were entitled to sell. But the first 
Court did not find a fact, which the appellate Court found, 
vtz.^ that the property had been constituted %oakf\ Both 
Courts, however, concurred in the finding that the defen- 
dant at all events was not the miitxoalli and had no title. 
Hold, that the plaintiff was entitled to a declaratory 
decree against this defendant as to his right, and an 
Injunction restraining him from interfering with his pos- 
session. For the pux'poses of the plaintiffs claiming such 
a decree, it was not necessary that he should negative the 
xcakf ; as to the validity of the endowment no decision 

• J^awatri v. iET. A., Emile, I. L. ♦ Jh,, 165. 

It., 13 All., 98 (1890). • Act I of 1877, s. 54, ill*. <•) * 

• Kerr, Inj., 161, (r). 

• /6., 162. 
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being needed. This could not' bo decided either way in 
this suit as parties interested were not before the Coiirt.^ 

Where the defendants under colour of an old farm were 
collecting from the ryots of the [>laiiititt”s estate two annas 
rent over and above the full sixteen annas in the rupee 
the Court granted an Injunction, being of opinion that an 
action would lie therefor even though no actual damage 
had been shown to have been caused to the i>laintitfs 
upon the ground that the owners would otlierwise bt? 
prejudiced, difficulties and complications might ensue, 
and that the act complained of must necessarily cause 
injury.^ 

In the case of trespass by public companies or public 
bodies the principles u[)on which the English Courts act 
in restraint of such trespass diOfer in some respects from 
those upon which they act in restraining trespass indivi- 
duals. Where a private person applies for an Injunction 
to restrain a public body from entering illegally upon his 
land he is not required to make out a case of destruction, 
trespass, or irieparable mischief. The Court will prevent 
such bodies from deviating in the smallest degree from the 
terms prescribed by the Statute which gives them authority. 
If they enter upon a man’s land without taking the steps 
required by the Statute, the Court will at once interfere. 
The Court has not only jurisdiction to restrain them from 
affecting a man’s land by stirring out of the exact limits 
prescribed by the Statute which gives them authority, but 
is almost bound, and will, as a matter of course, interfere, 
unless the damage is so slight that no injury has arisen, 
or is likely to arise, or unless the injury is so small as to 
be incapable of being appreciated by damages, or unless 
the remedy by damages is adequate and sufficient and the 


^ Isniail V. 3Iahomed GhouSf Bagani, I. L. R., 26 Cal,, 579 

I. Lr. K., 20 Cal., 83i (1893) ; S. C., (1899). 

20 I. A., 99; dijstinguished in ^ Nadir Jumma C ho tcdh7*y\. Bam 
Nisa Chand Oaita v. Kanchiram Chunder W. R, (1864), 362. 
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proper remedy, or tbe trespass is of a merely temporary 
nature,' 

in an Indian case* decided prior to tbe passing of tbe 
Specific Helief Act, Sargent^ d., in discussing tbe princi-^ 
pies upon which the (^urt ‘wdU interfere by Injunctibn ; 
to restrain acts of public feme tionaries in excess of their 
statutory powers,, said tlmt the rule that Courts of Equity? 
will not restrain acts of trespass, unless the injury appre- 
hended from them is of such a nature as that its repetitidh' 
would cause irreparable loss to the plaintifF, applied only 
where the trespass complained of was that of a private 
individual, and not w^here the act is that of a public func- 
tionary. It is apprehended, however, that since the pass- 
ing of the Specific Relief Act all cases of whatever nature 
must be decided by reference to the principles contained 
in that Act. 

Who may auo § 74. It is as equally elementary that only the person, 
in Tcs^ct^of commits the trespass, can be sued, as that without 
trcfspas#. possession, actual or constructive, a man cannot bring an 
action of trespass tbe essential character of which is the 
forcible invasion of another’s right of possession. In this 
as in all other torts the applicant must have a personal 
interest in the matter,^ and his conduct and that of his 
agent’s must not have been such as to, disentitle him to the 
assistance of the Court.*' There must have been no delay 
or acquiescence,* The tenant or holder should sue in all 
cases of trespass, unless there is permanent damage to the 
property : the general rule being that the reversioner can 

* Kerr, In j., 118, 119. at p. 295, where he says 

• C/iabUdoft Lalluhfiai v. The follows the jmssagey a reference to 

Cornmusioner of Horn- which is given in the hist note}.** 
hag, 8 Bom. H. O. H. , 85, 91 (1871). As to the acquisition of land for 
The learned jud|]re added “for public purposes and for compt^ies, 
the correct oxpQsUioni of the lavr see Act I of 1891. 

applicable to public companies • Act I of 1877, s. 56, cl. (A), 

and persons in a shnilar position, * 

1 cannot do beitei^ than to refei • cl. (A); Kerr, In J ,121, 

to Mr, Kerr*s work on Injunctions 
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anly suej wher^^ is a permanent damage to th< 

reversion. 

A landlord wlio has only a constructive possession of 
lands through his tenant cannot obtain relief by way 
of Injunction under clause 2 of section 4 of the Mainlat- 
dars' {'Bombay) Act (III of 1876). 

sued in the Mamlatdar’s Court, as constituted 
attorney, for an Injunction restraining defendants from 
causing any obstruction to his possession of certain lands. 
The land belonged to jVs husband, who was alleged to be 
a lunatic. But there was no adjudication of his lunacy, nor 
was A appointed a manager of his estate under Act XXXV 
of 1858. Held that I? had no right to sue. A not 
having been appointed a manager of her husband’s estate, 
Imd herself no right to sue in respect of a disturbance of 
her husband’s possession. She could not, therefore, 
authorize her agent to sue on her behalf.® 

if ryots are actually in occupation of their lands and 
are only interfered with and embarrassed in that occupa- 
tion the propi'ietors are not entitled to sue, but tlie ryots 
themselves have a right to sue for an Injunction restrain- 
ing the trespasser from interference. If they are ousted, 
the zemindar has a right to bring an action against the 
trespasser to recov€yr possession. Where there has been 
an ouster from ze7*ait land and the trespasser is cultivating 
indigo thereon the remedy is ejectment, and not an 
Injunction from cultivating the indigo, for such a prayer 
implies a right to cultivate other crops.® 


* Bee caso3 cited in Alexander 
on Torts, 122 ; this rule has been 
hfSld not to apply where the land- 
lord is, as it woi*e, a partner with 
tenants: Venkata Chalam 

Chetti \t. Al^dlax>pan, Amhalatny 
T. ti, K. . 2 Mad. , 232 (1879). 

iVemara v. Devandrappa, I. Li. 
R,, 15 Bdin., 177 (1890); following 
J^eadi v^ KeahavbhaU I« B > 12 


Bora., 419 (1887). 

® JYttnciun Lall v. Uoyd^ 22 
W. R., 74 (1874). But as to the 
right of one of sevei*al joint tenants 
to eject a trespasser, referi'ecl to 
in this decision, seo cases cited in 
Alexander on Torts, 121, 122. 

A trustee can alone sue in eject- 
ment. Larrkersteen v, Taru^tctth 
JPorantajiiekf Cor., 91 (1864). 
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If a stranger trespasses ttpon joint property one of the 
several persons jointly interested in the property is 
entitled to restrain that stranger from committing the 
trespass.^ If some of several coparceners purchase from 
a stranger trespasser a building erected by him on land 
jointly held by all the coparceners, such purchasers are, 
quoad the building, trespassers, and a suit is maintainable 
by the remaining coparceners to be put into joint posses- 
sion of the land covered by the building.® 

A private person may sue in respect of a matter affect- 
ing the public interest, if he can make out a case of special 
damage or can show that greater damage is caused to 
him by the act complained of than is caused to the public 
in general.® 

The fact that other persons have similar rights to those 
of the plaintiff does not necessarily’' make the latter’s right 
a public right in the sense that no action can be brought 
upon it, unless special damage is proved. A right claimed 
may vest in the plaintiff severally as well as jointly with 
others.^ 

AVhere a plaintiff’s suit to have the defendants restrain- 
ed by Injunction from causing disturbance to biin in 
cultivating his fields was rejected hy the Mamlatdar, on 
the ground that his allegations were not proved against 
all the defendants, one of the defendants having been 
found not to have disturbed the plaintiff, it was held, 
reversing the order of the Mamlatdar, that there was 
nothing in the Mamlatdars’ Act III of 1876 to prevent 
the Mamlatdar from granting the Injunction as against 
the defendants against whom the case was proved. The 
High Court accordingly directed an Injunction to go 
under section 4 of the Mamlatdars’ Act, restraining the 

• MuKa/m'mcLd, AH JTan v. Fa.iz VemlcatvLchala v. JC'uppuBa'nni^ 

Bahshy I. I^. R., 18 All., 362 (1896). I. L. R., 11 Mad., 42 (1887) [right 

• 361. to graze cattle]. 

• Kerr, In j., 120. 
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said defendants from causing* the nlleged disturbance to 
the plain tiflp.^ 

§ 75. The torts of waste and trespass dealt with in this Wast®. 
Chapter are wrongs to possession and pro|>erty in respect 
of which Injunctions wilUissue upon the principles herein- 
after stated. It is clear tllat an owner in possession of an 
absolute estate of inheritance has indeiinite riglits of use 
and dominion with power to waste land and to destroy 
chattels at his pleasure. Waste, therefore, has been de- 
fined as a substantial injury to the inheritance done by 
one havinir a limited estate durin<r the continuance of 
that estate. Such injury may bo caused either by 
diminishing the value of the estate or by increasing 
the burdens upon it or by impairing the evidence of title. 

The owner of the absolute estate has the right to require 
that the nature and character of the property shall not ho 
changed by the owner of the limited estate. An net may 
therefore constitute waste which increases the value of 
the property, such as an act which increases the value 
of the estate, but which impairs the evidence of title 
or increases the burdens on the property. It is not, 
however, every conversion of land which constitutes waste. 
There must be an injury to the inheritance either ‘‘in the 
sense of value” or “in the sense of destroying identity” 
by what is calle(jf destroying evidenco of the owner’s 
title, a peculiar head of the law which lias not been 
extended in modern iinies. In times past however where 
evidence of title depended entirely upon the memory of 
witnesses an alteration of evidence of title was a very 
serious matter. But the existence of ordnance surveys 
and maps have greatly reduced the importance of such 
alterations, and the Courts will consider only that to be 
v^aste which is so in the real and not in a technical sense 
of the term. 


^ Chintamanrav Narayan v. I. L. R., 17 (1889). 
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The distihction betw wasjbe and trespass cbnsista 
in the former being the abuse or the destr active iise of' - 
property by one who, while not possessed Of the absolute 
title thereto, has yet a idght to its legitiinate use ; trespass 
bein^ an injury to property by ' oiie who has no right 
whatever to its use. The essential character of waste 
is, that the party coinimtting it is in rightful posBession 
and that there is a privity of title between the parties.V 
The definition above given is that of the so-called 
‘‘legal” waste. “Equitable ” waste according to English 
law is the un conscientious use of a legal power as 
by a tenant for life or years holding an estate created 
“ without impeachment of waste. ^ The effect at law of 
such a clause in an instrument prior to the Judicature 
Act, 1373, was not only to allow a tenant for life or years 
to commit waste, but it was a special power permitting^ 
him to appropriate the produce of the waste to his own iise. 
A Court of Equity, however, considered the excessive 
use of the legal power incident to an estate unimpeachable 
of waste to he inequitsxble and unjust and therefore con- ^ 
trolled it. That Court, therefore, in the exercise of its 
jurisdiction restrained all destructive, malicious or extrava- 
gant waste,^ and the Courts in India would no doubt, if 
called upon to do so, proceed upon the same principles 
should the occasion arise. Eegal waste may be caused by 
felling timber trees,^ by (in the case of tenants of warrens, 

* ICerr, Inj., 55; Hi|?h,Inj.,§650 ; on account of their manifest in- 
Pollock on Tort, 4 th Ed., 313; as iwry to the inheritance” Hi^h, 
to waste by destroyinjf evidence I nj., §680; citing 2 Story, Bq., §91{>, 
of title, see I>oherly v. Allvuan., ■ Kerr, Inj.,87 — ^97. 

X*. R., 3 App. Cas-, 725, 726, 735 ^ >S<9<9 Act lof 1877, s. 54, illua 

(1878); Jqfies v. Cfiajypell, X». R., (n) ; Kerr, Inj», 56 —62 ; to 

20 Eq., 64^ (1876). interest and property in so veri^l 

^ ** Equitable waste is dehned timber, v, 97^104. Afee also 

to consist of such acts as are not High, Iiij., § § 671 — 679- Perhaps 
considered waste at law, being the most frequeht class of ca^s; 
consistent with the legal rights of on this head are suits to restrain 
the party committing them, but waste by cuttin;g and retnoving 
Which are deemed waste in equity timber from estiates of freehold. 
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gsh ponds aiid the like) taking so many of the animals that 
ihe perpetuity, of succession is destroyed,* by digging 
for tninerais,^ by aUeratm of character or bad culti- 
vation of land,* by pulling down or altering buildings 
or suffering them to deftav,* and by other like acts of an 
injurious or destructive character. Waste which consists 
in the commission of positive acts is called “voluntary 
waste, whereas “ peimiissive ” waste is the suffering the 
tenement to lose its value or go to ruin for want of 
necessary repair. 

§ 76. The Court will in a proper case grant an.Injunc- 

tion restraining the commission of waste.* The principles”^ 

upon which the Court interferes in cases of waste are the 
same as those upon which it proceeds in other cases.* In the 
first place, it is well established that, in actions brought for 
express purpose of restraining waste, privity of title 
must exist between the parties to the action.^ ^iextly, 
as a general rule, the Court will not issue an Injunction 
to restrain waste except upon unquestioned evidence 
of complainant’s title, and where the defendant is 
ill possession, under adv'erso title, the relief will ^ be 
refused.® Nor will the Court interfere by Injunction, 
when comidainant’s title is not clear, since the relief is 
granted only when the title is free from dispute.^ A 
particular title must bo shown by complainant;*^ and 
it was held that when there was grave doubt whether an 
action at law qould bo maintained for the alleged waste 
it was proper to refuse a temporary Injunction.^* Thi rdly , 

Inj.,Ch.TV. 

* V. post. 

• PiltswortJi V. Hojtton^ 6 Ves., 
r>l ; Davies v. ib.^ 784 ; Talbot 
V. if ope Scott, 4 K. & J., 96. 

♦ Lowe V. Lucei/, X Ir* Kq. ,93; 
cited in Hi«h, Inj.,§661. 

Wfdlel^ge v. Whitelegge, 1 
Bro. C. C.,5S. 

Luriitfif V. Conn, 1 li% Cli., 


» /6., 62. 

* Ib., 6:4-~6S. 

4 /e>. - 70— 71 ; as to alteration ; 
see Bamchandra Vasudevshet v. 
Mbaji Kttsaji, I. L. H., 15 Bora.. 
73(1890). 

r See Act I of 1877, s. 54, illus. 
(«##) V»ntI (n). 

^ High. Inj., Ch. XI; Kerr, 
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•waste or threat of waste ntust be established, and the 
Court will not interfere where the waste is of a trivial 
nature, unless an intention to commit further waste can 
bo shown, when the Court will interfere, though the first 
acts of waste may have been of trivial nature. More- 
over to warrant interference it i?5 not essential that actual 
and serious waste should have been already committed, 
for the Court has jurisdiction, if a fair case of pro- 
spective injury can be made out, to interfere before 
waste has been actually committed. The plaintifi: must 
show either some actual violation of his right or a suffi- 
cient ground to apprehend it. A mere statement, however, 
that the plaintiff apprehends that the defendant intends 
to commit waste (without stating any ground for it), is 
insufficient.^ ^W^hen the injury complained of is suscep- 
tible of perfect pecuniary compensation, and one for 
which satisfaction in damages can be had,® or wheref*^ 
adequate relief may be bad otherwise than by Injunction,* 
in both of such cases the Injunction will be withheld. 
Lastly, the principles with regard to delay and acqui- 
escence are generally applicable in cases of waste. It is, 
however, to be noted that delay is not so prejudicial to the 
plaintiff in cases of waste as in other applications for In- 
junctions and in some cases is not material. So a person, 
who has been permitted to cut down half* of the trees upon 
the land of another, can acquire no title from the negligence 
of the owner to cut down the remaining half. The case is 

273, cited- ill Higti, Iiij., § 651, So pp. 53, 54, and casea there cited ; 

where the question of- the right as to the refusal of Injunction in 

to do the thing whicli it was cases of ameliorative or trivial 

sought to restrain as waste was waste, see £>ohMriy v. A lltnan, I*, 

doubtful and rested upon the K., 3 App. Oas., 722, 724, 733. 
construction of a statute which * Cockey v. Cvurrolly A Ind. Oh., 
was doubtful, the Court refused 344 (Amer.) ; see Act I of 187'3ii 

an Injunction in the first instance; s. 54. 

Field. V. Jackson^ X>ick., 599; * Monty omet'^y v. Walker^ 36 

cited, Ga., 515 (Amer.) ; Act I of 1877, 

» High. Inj., §655; Kerr, Inj., s. 56, cl. (0- 
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however diflFerent, if the defendant has been encouraged by 
the acquiescence of the plaintifiF to expend monies upon 
the property, upon the faith and understanding that no 
obstacle will be afterwards thrown in the way of his 
enjoyment.^ • 

§ 77. Injunctions against the commission of waste will Against whom 
be granted against the following, amongst other, persons ; — tionls 

The jurisdiction, of equity to stay the commission 
waste at the suit of the owner of the inheritance against (i) Tenants for 
the tenant for life or years is well established, and is 
frequently exercised in England, where sucli estates are 
of common occurrence. A tenant in tail in possession, 
with successive estates tail in remainder is dispunishable 
of both legal and equitable waste, because he may at any 
time bar the entail and acquire the absolute fee simple ; 
so also is a tenant in tail with the reversion in the 
Crown and a tenant in tail under an Act of Parliament, 
which precludes the barring of the entail. Tenants in 
tail after possibility of issue extinct, who have been in 
possession, and tenants in fee simple subject to an executory 
devise over, and heirs taking by resulting trust, until the 
happening of the contingency, are within the principle of ^ 
equitable waste only,^ It would serve no practical pur- 
pose, however, to further deal with these and other estates, 
which are peculiar to English law and almost unknown in 
this country. 

The nature of the estate taken by Hindu female heirs (li) Hindu fe- 
whother widows, daughters or mothers, is anomalous, if it 
be considered with reference to the principles of English 
law. It is now settled that the natiiro of the estate 
taken by a daughter or mother is the same as that of a 

* Kerr, Inj., 54, 55 ; as to acquies- liar nature of the property ; Par- 
cinco, see Noyna Mlsser v. Itu- rot v. Palmer, 8 M. & K., 
pihm, I. L. R.,9 Cal., 609 (1882) Nomcay v. Rowe, 19 Ves., 159 ; 
cited ; the utmost degree of Hilton v. Lord Oranville, Cr. & 
promptitude is exacted in cases of Ph., 283. 
waste in mines owing to the pecu- * Kerr, Inj., 75—80, 83— 87* 
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wixlowy and the same principles are aj^lictible Ju eaph of 
these eases, A Hindu widow’s interest in the estate of har 
husband cannot be accurately compared'^ to any estate 
known to JE3nglish law. Such aix estate can only bo pi-o-^ 
perly described as a Hindu widowsr’s estate. It is not an 
absolute estate for all purposes, and it is not merely an 
estate for life^ As the widow represents the whole inheri- 
tance, her interest is not merelj’^ that of a tenant for life. 
The estate may be best considered as an absolate estate 
subject only to certain conditions^ It is a restrained 
estate^ not a trust estate. The widow is entitled to the 
estate of her husband, to be possessed, used and enjoyed 
by her, as a widow of a Hindu husband dying without 
issue in the manner prescribed by the Hindu law.^ 
Whore, however, she is about to deal with the property 
in a mode contrary to the Hindu law, in extension 
of her power over it, and in derogation of the I’ights 
of those who may succeed to it, the Court is (and 
in that ' case only) justified in restraining lier in the 
use, custody, and disposition of it.® The nature of the 
estate of the female heir offers no bar whatever to re- 
straining her by Injunction from waste or from any 
improper alienation. Hindu female heirs in possession of 
the inheritance (whether widow, daughter or mother) 
may be restrained from committing dcts in the nature 
of waste, at the suit of the reversionary heir, or the 
person next in succession.* It is not, however, sufficient 

* J^ohokishen Surmah Roy v. l>os8€4ty Sevestre, 663, 664 (1850) 
JHTarivkatH Swrmcth Roy, I. X^. R., £“ It i« not c^asy to apply Knglish 

iO Cal., 1107 (1884). law to native estates. A Hindu 

^ Hurry JDoss Hutt v, Rungun- widow’s estate is peculiar ; it 
money Hoasee^ Sevostre, 667, 668, would bo a miscbiovotwi doctrine 
060 (1851)4 X>o«r jyu« v, /S'w. to hold that she may comiuit ; 

IJppom'ia^h 6 M. I. A., 439 waste ”3 par Peel, O- J. 

(1866). * Hurry Rosa DtUi v* Mungu\tr- 

^ Hurry Doaa Ihiti 'v, Sm> l/p-^ monay Roasaa, Seveatre, 067, 6^, 
poomah JDoaaea^ Seveatre, 664a, 661 (1864), Ac4 I of 1877, Si 54, 

1866; S. O., 6 M. I. A., 433 ; and see Illuia. (m). 

Oofutmonaty Hosaaa Vi ^U0€tnnonay 
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to say that there is one person entitled in possession, and 
j another ^ in remainder in order to induce the 

Court to in^ take the property out of the hands 

of the individual, who is in possession of it; but it is 
necessary to show that there is danger to the property 
from the mode in whidii the party in possession is 
dealing with it, in which case, and in such case only, the 
Court will interfere.^ An action against the heir in 
possession is only maintainable in respect of some act 
of hers which is injurioris to the reversioner. The 
latter may sue for an Injunction to restrain acts 
which diminish the value of the estate— “ what will 
amount to waste, has never been discussed. Probably 
no assistance upon this point could be obtained from 
an examination of the English cases in regard to 
tenants for life. The female heir is, for all purposes of 
b^eficial enjoyment, full and complete owner. She would, 
as I conceive, have a full right to cut timber, open 
mines and the like, provided she did so for the purpose of 
enjoying the estate and not of injuring the reversion.”* 
‘‘The remedy should not extend beyond the mischief. The 
remedy must not be confounded with that of a cestui gue 
trusty ov a trustee to bring back the trust estate to its 
proper custody. The Hindu female is rather in the posi- 
tion of an heir taking by descent, until a contingency 
happens, than an heir or devisee upon a trust by implica- 
tion, Therefore a bill filed by the presumptive heir in 
succession against the immediate heir, who has succeeded 
bji^ inheritance, must show a case approaching to spolia- 
tion, must enable the Court to see that there is probable 
ground for apprehending that, unless an Injunction be 
granted to restrain some threatened or intending act, 
ultimate loss to the heirs, who may come into possession 

^ Murrp Doss DuU v. 5m. Up- • Mayn<j*a Hindu Law, § 600 ; 
3 aoof*hah Dosses* 6 M, I. A., 446 Suhba Meddiv, Chengctlofntnai X* Jj* 
mm* Km 22 Mad., 126, 129, 130 (1896). 
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by succession, will ensue. It is not enough to make out 
that some gift has been made or some disposition taken 
place, or that such is about to be made or to take place 
which the law would not support ; the estate of the female 
owner, her own personal estate, might bo large and adequate 
to repay ten times over the alleged spoliation, and there 
might not be the remotest prospect of loss and the thing alie- 
nated might have no specific peculiar value.” ^ The female 
heir “ must appear not merely to be using, but abusing, her 
estate. Therefore, specific acts of waste, or of mismanage- 
ment, or other misconduct, must be alleged and proved. 
Unless thisis done, the female heir can neither be prevented 
from getting the property into her possession, nor from i*e- 
taining it in her hands^ nor compelled to give security for it, 
nor can any orders be given her by anticipation as to the 
mode in which she is to use or invest it. But where such a 
case is made out, the heiress will be restrained from the act 
complained of. In a very gross case, she may even be 
deprived of the management of the estate, and a Receiver 
appointed.”^ The reversioners will, of course, bo equally 
entitled to restrain the unlawful acts of persons holding 
under the heiress.® In further protection of his rights a 
reversioner may sue to declare that an adoption by a 
widow is invalid,^ and to set aside so much of an alienation 
as would operate against himself, though a suit to restrain all 
alienations would not be maintainable.® As to the persons 
who may sue for an Injunction, see post. 

Inasmuch as the Transfer of Property Act does not 
apply to leases for agricultural purj)oses,® but to leasesTor 
other [uirposes only, and as in this country and in Bengal 

* Hurry Doss Dutt v. Bungtm- • Act IV of 1882* s. 117 ; a lease 
money Dossee, Seveatre, 657, 661 of a coffee garden is not an agrp 
(1851), Sir Lawrence Peel, C. J. cultural lease within the mining 

» Mayne’s Hindu Law, § 600, of this section ; Kunhaysn Haji 

• Ib, V. Mayany I. L. H., 17 Mad., ^ 

♦ ih.,§§ 601-603. (1893). 
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thei-e has always been a very considerable distinction 
between land held for agricultural purposes, and land 
held for other or non-agricnltural purposes,* that 
distinction has been preserved in this Chapter, and the 
decisions relating to th^ one class of leases have been 
separately considered from* those relating to the other 
class. 

A landlord may sue for an Injunction, non-manda- 
tory or mandatory, restraining the commission of waste 
by his tenant.2 As between landlord and tenant no 
length of abuse will give the tenant a right to commit 
waste. The allowance of the abuse is only by the permis- 
sion of the landlord, and can never be turned against him 
by the tenant, whose rights are only to be ascertained by 
the lease.® It has been said that there is a distinction 
in the general principles upon which the Court proceeds in 
restraining acts of waste done in violation of an express 
agreement," from those on which it proceeds in restraining 
acts of pure waste at common law ; that in restraining 
pure waste, irrespectively of agreement, the Court pro- 
ceeds upon the ground of irreparable damage, and will 
not interfere, if the damage iSe small : whilst in restraining 
acts of waste in breach of covenants the Court proceeds 
upon the principle that where a positive stipulation has 
been entered into between two parties, either party has a 
right to insist upon its literal performance by the other, 
irrespectively of the question of damage.* It is, however, 
apprehended that in this country both class of cases will 
be alike governed by the principles contained in section 54 
' of the Specific Relief Act, and that both in the case of 


* JPer Field, J., in Prosunno Coo- 
mar Chaiterjee v. Jagun Nath 
10 p. li. R., 26 (1881). 

, • Where a Receiver has been 
appointed, the Receiver may have 
an Injunction to restrain tenants 
pr undertenants from committing 

-Wv.iR ' ' ^ \ 


waste. Kerr, Inj,, 83. 

• Kerr, Inj. [citing Zord Cour- 
tovm V. TFart^ (Sch. & Li., 8)]. 

♦ Kerr Inj., 82, 83 ; and as to 
acts contrary to covenants iu lease, 
see 440. 


23 
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the breach of express covenants,' and of the implied duty* 
of a tenant, the Court will, in determining the question of 
the right to an Injunction, consider the question of 
damage. The Courts will be disposed to place a liberal 
interpretation on the rights of the tenant,^ and will not 
interfere at all where the ditmage is small, and will not 
interfere by Injunction except where the damage is serious, 
and the principles enacted by the Specific Relief Act 
warrant such interference. It is, therefore, doubtful 
whether in this country the Courts will except from this 
general rule express covenants, and will insist upon their 
literal performance irrespective of damage. See however 
post. 

Rules of English law and decisions of English Courts 
may be referred to with advantage in the case of waste 
by non-agrioultural tenants, but in other cases such 
rules and decisions will not prove to be of special assist- 
ance or general applicability in tliis country where both 
the nature of the climate and soil, the course of husban- 
dry, and the nature of the tenures under which land is 
held, differ in most material respects from the state of 
things which exist in England.* There have been, however, 
numerous decisions by the Courts of this country touch- 
ing the question of the obligations of tenants in this 
regard, and it is to these that recourse must be had for the 
ascertainment of the law governing the subject, 

A landlord, though he have parted with the posses- 
sion, has still an interest in the land, which he has a right 
to protect.^ It is no objection to the granting of an 

^ In Monindro Chunder Sircar Slncfht I. L. K., 3 Cal., 781 (1878). 
V, Moneeruddeen Biswas, 11 B. L. * See Tarinee Churn Bose v. 
B., 40 (1873), there was an express Bamjee Pal, 23 W. R., 299 (1875), 
covenant, but uo mention is made * Tarini Charan Bose v. 
as to damage siiUcted. narayan Mislri, 8 B« L. R., App. 

• Cf, JVoyM i^Jissc'i V, Bupikun, 69, 71 (1872); Noyna Misser v. 

I. L. R., 9 Cal., 609, 611 (1882), Bupikun, I. L. B., 9 Cal., 611 

* See Zal Sahoo v, Bco Ufarain (1882). 
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Injunction that the landlord liiay not be entitled to khas 
possession.* Though a landlord may have no interest left 
in the land, but the right to receive the rent and to sell 
the tenure in default of payment of rent, he is yet fully 
at libei’ty to protect the land from damage or injury, and 
to prevent any use of it b^ which its permanent useful- 
ness is impaired or endangered.® A tenant by virtue 
of his demise does not obtain any other dominion over 
the land than is consistent with the contract under which 
it is held.® Where there is no express convenant as to 
the user of the land there is nevertheless an implied 
agreement that the land shall be retained siibstaiitiallj'' 
in the same condition in which it was at the time of the 
demise ; that the land shall be used for the purposes for 
which it was granted ; and that there shall not be a 
complete change in the mode of enjoyment/ The mere 
relation of landlord and tenant creates an implied obli- 
gation on the part of the tenant to use agricultural 
land in a husband-like manner according to the custom 
of the country, where the premises are situated, unless 
the lease or agreement contain some express covenants 
inconsistent with such custom and sufficient to exclude 
it/ So, if A lets certain arable lands to B for purposes of 
husbandry, but without any express contract as to the 
mode of cultivation ; and if, contrary to the mode of cul- 
tivation customary in the district, B threatens to sow the 
land with seed injurious thereto, and requiring many years 
to eradicate, A may sue for an Injunction to restrain B 

V ^ Tarini Charan JSose v. Deb- 23 W. R., 299, 300 (1875). 
narayan Mistri^ 8 B. £»• R., App. • Lai Sahoo v. Deo Narain 

71 ; (1871) but see Lootf All v. Shib Singh, I. B. R., 3 Oal., 781 (1878). 
Dyal Singh, 8 W. R., 512(1867); ^ ib,; Noyna Misser v, Rtipikun, 

which decision has not however I. L. R,, 9 Cal., 609, 611 (1882). 

been^ followed in later cases. * Kerr, Inj., 69, 82. As to 

Ramana^lhanv, Zemindar of Ram- rayats with occupancy rights, see 
nad, I. B. R., 16 Mad., 407, 409 Venkayya Ramasami, I. L. R., 
(1893). 22 Mad., 43 (1898). 

• ffichgll V. Tarinee Churn Bose, 
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from sowing the lands in contravention o4 his implied 
contract to tiso them in a hnsband-like manner.* 

A tenant has not the right to alter^the charaOter of 
the land which he holds in snch a way as to permanently 
injure the interests of the landlord in the land. ^ It has 
been held by the Allahabad High Court that under sec- 
tion 93 (Jj') Act XII of 1881 (the *X.-W P- Hent Act) an 
Act done by a tenant detrimental to the land ’’ means an 
Act which injures the land itself. And “an act inconsis- 
tent with the purpose for which the land was let ” means 
some such act as the making of a tank, or the altering 
the character of the land, as for instance turning it fi'om 
agricultural land to building land.® Therefore, a mortgage 
of his holding by an occupancy tenant, under which the 
mortgagee obtains possession is not an act detrimental to 
the land” or “inconsistent with the purpose for which 
the land was let,” within the meaning of the clause and 
section of the Act abovementioned.*^ No tenant taking 
land is entitled, without some specific agreement on the 
subject, to change the nature of that land, from what it 
was when he got it, or to. .make any permanent alteration 
in the state of the landlord’s property. If a person 
wishes to lease lands for a p»articular jjurpose and to alter 
the character of the land, such alteration should be the 
subject of a special agreement betvveen the parties in 
the same way as when parties take lands for building 
purposes.® A tenant may be guilty of a breach of duty 


» Act I of 1877, s. 54, ill. (fc); 
but tbo merely alio wing the land 
to be waste would not of itself 
detornune the tenancy : though 
such procedure on the part of the 
tenant would under some oircum- 
stances be evidence of an intention 
to abandon the holding Adiveru 
Z>i7uibandhu I^atrud'u v. Ztokana- 
dhasa'mi^ X. li. 6 Mad., «322 
(18^) ; ifaraMmmd y. I^akahmanay 


I. Jj. R„ 13 Mad., 124,127 (1889). 

■ JVoyna Afisser v. Hupikuny I. 
Ia R., 9 Cal., 61X (1882) ; I^aJcsh^ 
mana v. JRaifnachandra, I. Xi. R,, 
10 Mad., 351,353 (1887). 

• Afadho Lai v. Sft^o JPrasad 
Misr, I. X. R.. 12 All., 419 (1880). 

• A wand OoomaT Mooh4hr^0s v. 
BUsonath BatterJ^e, 17 W. iX, 416 
(1872), 
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in the use of his land in variotfs ways, as by building upon 
it improperly, by excavating it, by improper dealing in 
the matter of trees by cliahging the character of the 
cultivation or by other acts of a similar nature.^ A 
tenant who alters the chjtracter of the land in such a way 
as to permanently injui*e the interests of the landlord, com- 
mits a wrong in respect of which a suit for damages will 
undoubtedly lie,^ and which will be restrained by Injunc- 
tion in proper cases. So tenants have been restrained 
by Injunction from building,^ excavating the soil, as for 
tanks,* brickmaking,^ or the like; planting or cutting 
down trees ; ® changing the course of husbandry, ^ as by 
turning cultivated land into a mango grove,® or paddy 
land into garden land,® and tenants will be restrained 
from in any other manner injuriously changing the 
character of the land or the user for which it was granted. 
For any permanent alteration of the character of land, 
such as the conversion of pasture into arable land, or 
arable laud into wood, or meadow into ai\ orchard, is waste. 


* Noyna Mwner v. Rupikiin, I. L. 
K., 9 CaU, 610 (1882). 

* ih,\ 611 ; Kadumhmea Dabee v. 
I^obeen Chunder Adukh, 2 W, R., 
157 (1865). 

* Z,al tSahoo v, Narain 

Singh, I. L.. R., 3 Cal., 781 (1878) ; 
Bkolui V* Bajah of Bansi, I. D. 
R., 4 All,, 174 (1881) ; Madho Led 
V. ShlBo Prasad Misser, I. Ii, R., 12 
All., 419 (1839) ; iVoytwi Misser v. 
Rupikun, I, l4. R., 9 Cal„ 609 (1882); 
Prosunno Coomar Chatterjee v. 
Ja4a.n Nath Bysack,\^ C, Li. R., 
25 (1881) ; Jugut Chunder Roy 
Ohovydfhary v. Eshan Chunder 
Banerjee,M^. lX., 220 (1875). 

Anath Nath Day v. A. B, 
Ii. R.,60,69 (1871) ; 
Madho Prasad Misser, 

I, Ii, B., 12 AlU, 419 (1889) ; Noyna 
M^isser Jiup I. Ii. R., 9 Oa)., 


609 (1882). 

• Anund Cootnar Mookerjee v. 
Bissonath Banerjee, 17 W. R., 410 
(1872) ; Nicholl v. l^arifiee Churn 
Bose, 23 W. R., 298 (1876). 

® Bholai V. Rajah of Bansi, 
I. L. R., 4 All., 174 (1881) ; Laksh- 
mana v. Ramachandra, I. Lu R., 
10 Mad,, 351 (1887) ; Nathan v. 
Kamla Kuar, I. L, R., 13 All., 572 
(1891). 

^ Lakshmana v. Jiamachandra, 
I. Tj. R., 10 Mad., .351 (1887); 
Noyria Misser v. Rupikun, I. L. R., 
9 Cal., 609 (1882) ; Kunhamed v. 
Narayanan Massad, I, Ii. R., 12 
Mad., 32Q (1888). 

® Lakshmana v. Ramachandra, 
I. L. R., 10 Mad., 351 (1887). 

• Kunhamed v. Narayanan 
Mussad, I, Ii, R., 12 Mad., 320 
(1888). 
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even although the value of the land be increased because 
it not only changes the^ course of husbandry, but affects 
the proof of title. But a mere temporary alteration in 
the ordinary and reasonable course of husbandry is not 
waste.^ Local custom, however, «'may authorize acts which 
would otherwise be unlawful,^ ' 

Though a landlord may be entitled to damages, delay or 
acquiescence or other circumstances in the case may dis- 
entitle him to relief by Injunction. So, where the tenant 
of an agricultural holding planted his jote with mango 
trees to the knowledge, but without the consent of his 
landlord, thus changing the character of the land, and 
more than three yeax's aftervvai*ds the landlord sued for 
a mandatory Injunction to have the mango trees removed, 
it was held that, having stood by for more than three years 
and allowed the tenant to spend his labour and capital upon 
the land without taking any action in the matter, the 
landlord was not entitled to the Injunction sought, and 
as there was no claim for damages, the suit was dismissed 
with costs.® Though, if waste has already been committed 
and there has been acquiescence or delay on the part of 
the landlord, the Court will refuse an Injunction to restore 
the land to its original state yet, though the Court may 
so refuse to restore the land to its original condition, and 
so alter the new order of things, if it appear that the 
manner of use to which it is put under that order causes 
damage other than that which may be said to be involved 
in the mere change, the Court will iuterfere by Injunction 
to pi’otect the landloi’d’s interests.® Some decisions 
relating to particular acts of waste in respect of (a) build- 
ings, (b) excavations, (c) ti’ees and {cV) cultivation, are here 


• * Kerr, Inj., 68. 

• Lakshmana JRamachandra^ 
1. L. B., 10 Mad., 851 (1887); 
Tarini Charan Bose v, JDebnarayan 
Mistri, 8 B. Lr. R., App., 69 (1871). 


^ JSfoyna Misser v. Rupihu%i 
I. L.. R., 9 Cal., 609 (1882). 

» NiehoU v. Tarinee Churn Bose^ 
23 W. R., 299, 300 (1875)* 
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cited in illustration of the af|ipHcation of the foregoing 
principles. 

Improperly building on land, as by building on agricul- W Buildings, 
tural land, or land let for the purpose of arboriculture^ is 
an act detrimental to the» land’ and a wrong entitling the 
landlord to relief by damages or an Injunction.® In the 
case of land let for agricultural purposes, the act of turn- 
ing it into building land would bo an act inconsistent with 
the purpose for which it was let."* ** A ryot, who relies 
upon an occupancy right, must be taken as thereby admit- 
ting that the letting was of such a character as is contem- 
plirted in B. Act VIII of 1869, which applies to agricultural 
holdings only. If, then, the land was let on the under- 
standing that it was to be used for cultivation, tlie fiict that 
the ryot has acquired a right of occupancy does not alter 
any of the terms of the letting except the conditions fif 
any) fixing a term for the tenancy. The statutory right 
of occupancy will not bo extended s6 as to make it include 
complete dominion over the land subject only to the pay- 
ment of a rent liable to be enhanced on certain conditions. 

The landlord is still entitled to insist that the land shall 
be used for the purpose for which it was granted, and 
although a liberal construction may be adopted, it cannot 
extend to a complete change in the mode of enjoyment. 

And, if such a tenant builds upon the land, he will be 
restrained by Injunction from doing so and compelled to 
remove the building, if erected.® This case is an authority 
only for the proposition that where land is still in a state of 
agriculture a tenant has no right without his landlord’s 


* Kunhamed v. Narayanan 
Mmsad, I. L. R., 12 Mad., 320, 
323i note (1888). 

^ Bholai V. Rajah of Bansi^ 
I. L. R., 4 All., 176 (1881) ; Madho 
Lall V. Sheo Prashady I. Ij. R., 12 
All., 419 (1889) ; Jugut Chunder 
Roy V. Eshan Chunder Banerjee^ 


24 W. R., 220 (1875). 

• Noyna Misser v. Rupikuny I. 
L. R., 9 Oal., 609, 611 (1882). 

^ Madho Lai v. Sheo l^rashad 
Mmer, I. L. R., 12 All., 422 (1889). 

• Lai Sahooy» JOeo Navain Singh, 
I. L. R., 3 CaL, 781 (1878). 
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consent to alter tho agrioulterat natare and use of tjio land. 
13ut when that use has been already changed and a hxrge 
portion of the land is no longer agricultural, but used for 
tanks and gardens, the rule laid down by that case will not 
apply. An occupancy tenant may, in such case, build a 
pucca house upon his land, and'the building of such a house 
upon laud which has ceased to be agricultural can only have 
the effect of iiii proving the value of the property and giving 
the landlord a better security for his rent/ A transferee of ^ 
a tenant’s interest even though he be a co-sharer is under 
the same obligations in this respect as w^as his transferor. 
Though ryots having rights of occupancy in land for 
agricultural purposes may have the right to transfer them 
to any person to hold for the same purpose, that will not 
enable a person who may he desirous of erecting a large 
house in the midst of an agricultural to buy up the 

tenures and rights of several cultivators and convert the 
land which they formerly occupied into a dwelling-house 
and appurtenances.** A. fortiori where a lessee has expressly 
covenanted that he should not do a particular act on the 
land, he cannot avoid his obligation by parting with his 
interest; his sub-lessees will take the land subject to his 
covenant, and if they act in breach of it, an action for 
damages and an Injunction will lie against them.® 

Acquiescence and delay will however bar the right to 
an Injunction.* 

In a recent suit for an Injunction compelling the 
defendant to remove a certain building erected by him on 


* JProsunno Coomar Chatterjee v. 
JoLgunnath By sack, 10 G. Hi, K., 25, 
30 (1881) ; but see ib,, 26, 27, j^er 
Field, J, In jN'ymniitoollahOstagur 
V- Oobina Churn Butt, G W. R., 
A.ct X, 40 (1866), an occupancy 
tenant's Hght in this respect was 
laid down in terms which have 

been followed in recept coses : see 
notp Uamancuihan v. JSamindtar q/ 


Mamnad, 1 . L, R*, 16 Mad., 407, 
409(1893). 

J^uygut iyjiander Roy Cho'Wdhry 
V. Rshen Chutider Banerjee, 24 W* 
R., 220(1875). 

* Mohvndro Vhunder Bircuf 'v* 
Moneeruddemh Bisiwas^ 11 H. 

R., ^pp., 40 (1873). 

NoynoL Miaser v. Rupikun, I, X#. 
R., 9 Gal.. 609 (1882). 
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laii(l wliieh he held from the plaintiff as an agricultural 
holding and to restrain him from altering the character of 
the land, it appeared that the defendant laid occupancy ~ 
rights in the land in question, which formed part of the 
plaintilFs zamindari, and«that the land had been used for 
agricultural purposes merely up to recent date, when the 
defendant erected a building wliich was in no way con- 
uected with agricultural purposes, but was intended to be 
used either as a dwelling-house or as a pleasure house. It 
was admitted that the defendant hud an occupancy right. 
It was held upon a consideration of most of the preceding 
authorities that It is a sottle<l rule of law that no tenant, 
whether he has an oocupancy-riglit or not, is at liberty to 
erect houses upon agricultural holdings for other than agri- 
cultural purposes and tlicreby to alter the character of 
the holding. Every such tenant is under an implied 
obligation to do no act which is not consistent with the 
purpose for which the land was originally let for culti- 
vation. That this was the law administered in this 
country is also clear from the cases cited by the District 
Munsiff, and from the decisions of this Court.^ It is 
argued by appellants’ pleader, that the cases referred to 
relate to tenancies from year to year or for a term of 
years and not to tenants, who have occupancy-rights. 
The principle on* which those eases were decided is 
that in an agricultural holding the tenant is under an 
obligation not to alter the character of the holding, and 
that the landlord is entitled to insist upon the tenant 
abstaining from doitig anytliing incronsistont with the 


^ Jiigut Chundet' Hoy ChowdJu’y 
V. Bahan Chmidar lUinmyeo^ 21 W. 
K.. 220 (1875); Turiui Charan 

Btse v. Bedmarayan JSfislrU 8 IJ.L, 
H;, Ai>p. 09 (1871) ; Lai Sahoo \m 
t>&o Narain Singh ^ 1. ti. R., 3 Cal., 
781 11878) [see Noyna Mi user v. 
MupikuHi L ti. R., 9 Cal., 009 


(1SS2) ] ; Bholai v. liajah. of Banaiy 
I. I., n.. 4 AIL, 174 (XSSI) ; Madho 
Lai V. Sheo Pra4iad Miar^ I, R., 
12 All., 119 (1889) ; Lakidimana v. 
Rmnachandray I. L. K., 10 Mad., 
351 (1887) ; Kunhammed v. Kara- 
yan M'ossa I. Li. K., 12 Mad., 320 
( 11 ^ 8 ). 
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(ii) Exca- 
vations. 


purpose for which the Itind was originally let. The 
appellants’ pleader draws our attention to Jones v. 
Chappell^ and to Doherty v. Allman^ These are cases 
relating to leases of houses and not to agricultural hold- 
ings, and they are therefore #^not in point. On the 
other hand Meux v. Cohley^ iiS a case in point as illus- 
trating the principle which regulates the rights of ten- 
ants having agricultural holdings. It is there distinctly 
laid down that the question on which the decision should 
rest in such a case as this is whether the act done by the 
tenant is consistent with the purpose for which the land 
was demised.” ^ 

In the absence of proof of the nature of his tenure, 
or a local custom, giving tenants the right to dig tanks 
without the consent of the landlord, it is for the tenant to 
show that the digging a tank is a fair and reasonable use 
of the land which he hold.s — a use which will not be to 
the material detriment of the zemindar.^ In the absence 
of such proof a landlord will, in an otherwise proper case, 
be entitled to a mandatory Injunction ordering that the 
tank shall be filled up and the land restored to its original 
condition.® Where there has been an express covenant 
not to excavate a tank an action for damages and an 
Injunction will lie against the lessee and, if he have parted 
with his interest, against his sub-lesseds.'^ In the case of 
land let for agricultural purposes the making of a tank 
would be an act inconsistent with the purpose for which the 
land was let.^ But the digging of a well is not an act 


* I. R.. 20 Eq., 530. 

* L. R., 5 App. Cas., 700. 

« E. R, (1802), 2 Ch. D., 253. 

^ Ramaruidhan v, Zarnindar of 
Ikimnad, I. L. R., 16 Mad, 407, 408, 
409 (1893) ; followed in Bhujmthi v. 
Rajah Rangayya Appa RaUf I. E. 
R.. 17 Mad., 54, 58 (1893). 

* Anath Nath Bay v. A. R. Mac- 
kintosht 8 B. L. R., App., 69 (1871). 


• Ib.; Noyna Misser v, Rupikun, 
I. B. R., 9 Cal., 609 (1882) ; Madho 
Bal V, Sheo Prasad MisVy I. B. R., 
12 All., 422 (1889). 

’ Monindro Chundsr Sircar v. 
Moncsruddun BisioaSy 11 B. L. R.j 
App. 40 (1873). 

* Madho Lai v. Sheo Prasad 
MisTy I. L. R., 12 AIL, 422 (1880). 
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detrimental to the land or incfinsistent with the purposes 
for which it wns let.^ The granting of an Injunction in 
this case also will be subject to the question whether there 
has been any delay or acquiescence proved.^ It is no 
objection to an order beiirg made that the plaintiff is not 
entitled to khas possession. * The plaintiff may not be so 
entitled, but he retains a certain interest in the land which 
entitles him to ask that the injury done to his property may 
be removed, which may' be done more easily at the date 
of suit than thereafter.® The excavation of the land for 
the purpose of brick-making is waste. If a person 
wishes to lease land for the purpose of making bricks 
that should be the subject of a special agreement between 
the parties in the same way as when parties take lands 
for building purposes. But where the brick-making 
does not involve any waste or injury no Injunction will 
be granted : as where brick-making has been carried on 
for more than 25 years on the land with the acquiescence 
of the landlord and there being no trace of any other 
mode of enjoyment, it cannot be said that tlie land has 
been diverted from its original destination.® In a suit 
brought by a landlord against a tenant where the primary 
relief sought was a mandatory Injunction, directing the 
defendant to fill up a tank excavated by him in contraven- 
tion of the terms of the tenancy and to pay damages, and 
whore the secondary relief sought was ejectment, it was 
held that the suit was barred, inasmuch as it was brought 
more than two years after the excavation of the tank.® 

* Bholai V. Rajah of Bansif I. U. Nobe^n Chunder Adtilsh^ 2 W. R., 
R., 4 All., 176 (1881). 157 (1868). 

® JV‘oi/na Jlflsser v. Rupikinij I. • Nicholl v. Tarinee Churn Bose, 
Ij. R., 9 Cal., 699 (1882). 23 W. R.. 298 (1875) ; distin<riii«h- 

^ Anaih Nath Bey v. d. B, iiig Anund Cooniar JMooJcerjee v, 
Miftktntosh, 8 13* L. R., App. 71 Bissonath Banerjee, 17 W. R., 416 
(1871). (1872). 

^ Anund Coomar Mookerjee v. ® Bharoop Bass Mondul v. Jog- 
Bissonath Banerjee, 17 W. R., 416 gessur Roy Ghowdhry, I. li. R., 28 
(1872) ; Kadumbenee Babee v. Cal., 564 (1899). 
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iii) Trees* To change (in tlio absedoe of local castodi) the cha^^^^ 
a cter of agricultural land by planting trees as by 
conversion of land under cultivation into a mango grove* 
or planting land let for wet cultivation with jack, cocoanut 
, and areea-nut trees* is an act' of waste in respect of 
which an Injunction will be granted. It is an act detri- 
mental to the laud and inconsistent with the purposes 
for which it was let.® A tenant is entitled to prevent 
the growth of any trees which were not growing at the 
time of the eouimoiicemcntr of hi^ tenancy, and the growth 
of which would interfere with the purpose for which the 
land was let to him, provided that there is no contract 
or custom to the contrary.* The property in trees grow- 
ing on land is, by the general law, vested in the proprietor 
of the laud, subject, of course, to any custom to the con- 
trary. Under section 23 of the Bengal Tenancy Act, the 
onus is on the landlord to show that a tenant with occu- 
paucy right is debarred from cutting down the trees on 
the land, and not on the tenant to prove a custom giving 
him the right to do so. Therightto appropriate th(3m when 
cut down, however, is a different question. In a suit by 
landlords against their tenants who had a right of occupancy 
for appropriating some mango trees growing on their land 
which they had cut down, it was held that the onus was 
rightly thrown on the tenants of proving a custom they 
. alleged, giving them the right to sell the trees, and on 
failure to prove such custom, they were liable to damages 
for so appropriating them.* Where there is a custom that 
zemindars have a right to one-fourth of the value of trees 
cut down by ryots without their consent or perinissiou that 

^ Lakh^hnvinu \F. Ramohandra^ K., 13 All., 572 (I89i). 

I. L. H., IG Mad., 351 (1837). ^ Nafar Chundrd Pal Chow- 

• Kanhamed v, Narayanan Mas- dhuri v. Ram Led Pali I, Ij. ^^>>22 
sad, I. \j. R., 12 Mad., 320 (1888). Cal., 742 (1894) ; ae© oases therein 

* Bhnlaiv, Rajah c^f Pan8iyl,tt, Mon Mohini Qoopta v^ 

R., 4 AIL, 176 (1881). Rajhoonath Misser, I. I*. R., 23 

♦ Nathan v. Kamld Kuar, I. L. Cal., 209, 210 (1895). 
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implies that the ryots have a riglit to cut down the trees and 
ari Injunction restraining them cannot be granted/ The 
trees upon an occupancy holding, whether planted by the 
tenant himself or not, belong and attach to such holding, 
and like it, are not susceptible of transfer by the tenant,* 
When a proprietor sells his riglits and becomes entitled 
tinder section 7 of the N,-W. P. Rent Act to the rights 
of an exproprietary tenant, he holds all rights in the land, 
such tenant, which ho formerly held in his character 
as proprietor, of coiirso^paying rent in his capacity as 
tenant. Where tliere are trees upon the sir land held by 
him at the time when he lost his proprietary rights, neither 
the purchaser of those rights nor he himself can cut down 
or sell them in inmtum to each other. Short of cutting the 
trees down, he has the same right to enjoy the trees as 
he originally had/ Where a defendant who held from the 
plaintUf irrigable land v^dlich was cultivated with paddy, 
etc., and who had an occupancy right and a fixed money 
rent* planted cocoanut trees on the land, it was held that 
the acts of the defendant did not coiivstitute waste or a 
breach of the terms of the tenancy/ The same rules will 
apply in this as in the former cases with regard to ac- 
quiescence and delay.^ 

A tenant who changes the character of his cultivation in 
such a way as to permanently injure the interest of tlio 
landlord in the land eommits a wrong for which a suit for 
damages or an Injunction or both will lie as by plant- 
ing land let for paddy cultivation with jack, cocoanut and 
arecanut trees, such an alteration being iinsuited to tlie 
nature of the holding and inconsistent with the purpose 

^ Nuffer Chunder Ghose v. ISfiind ♦ Venkayya v. JHamammif I. L, 
lal Gossami^ I. L. R., 22 Cal., 751 R., 22 Mad., 39 (1808). 

(1^94), note. • Noyna Mmer v. Eu2)ikun, 

^ Imdad Khatun v. BhagiratK I* !»• R*> 9 Cal,, 609 (188*2). 

I. L. R., 10 AIL, 159 (1888). ^ IStoyna Misser v. Bupikunty 

^ jugal V, Deoki Nandati, I, L. I. L. R., 9 OaL, 610, 611 (1882). 
R.,9 All.,88 (18S6). 
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for which the land was demised ; V or planting a mango 
tope on dry land, usually cultivated with a dry crop, there- 
by rending it unfit for cultivation.^ And it was held in 
the last cited case that the defendants as tenants from year 
to year were under the obligation, to restore the land in the 
condition in which it was when it was leased to them, and 
that they were not at liberty to change the usual course 
of husbandry except with the consent of their landlord. 
The same principles with regard to acquiesence and delay 
will apply as in the former cases.® 

(^) Non-agri- territories to which tlie Transfer of Property 

Act (IV of 1882) extends, the rules governing the rela- 
tions of lessors and lessees, in the case of non-agrioultural 
leases, are, in the absence of a contract or local usage to 
the contrary, contained in that Act. A lessee is bound to 
keep, and on the termination of the lease to restore, the 
property in as good condition as it was in at the time 
when he was put in possession, subject only to the changes 
caused by reasonable wear and tear or irresistible force, 
and to allow the lessor and his agents, at all reasonable 
times daring the term, to enter upon the property and 
inspect the condition thereof and give or leave notice of 
any defect in such condition ; and when such defect has 
been caused by any act or default on the part of the 
lessee, his servants or agents, ho is bound to make it 
good within three months after such notice has been given 
or left.* The phrase ‘ irresistible force ’ may be taken 
to include that fire, tempest, flood and violence which 
renders the lease voidable at the option of the lessee.® 

The general rule of English law being that personal 
chattels once annexed to the freehold become part of it, 

^ Kunhanud v. Narayanan supra. 

Mmsad, I. L. R., 12 Mad., 320 « Act IV of 1882, 8. 108, cl. (m).'* 

(1888). • Act IV of 1882, s. 108, cl. («) ; 

• Lakshmana v. Ramshandm, see Kunhayen H<^i v. Mayan, 

I. L. R., 10 Mad., 351 (1889). 1. L. R., 17 Mad., 98 (1893). 

• Noyna Mister v.‘ Bupikun, 
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and may not bo again severed without the consent of 
the owner of the inheritance, it is waste if a tenant for 
life or years who has annexed a personal chattel to the 
freehold afterwards takes it away. But excejitions have 
been engrafted on the general rule in favour of trade 
fixtures, and fixtures sot up'for ornament or domestic con- 
venience. The exception, however, at Common law in 
tavour of trade does not extend to buildings which have 
been let into the soil, even if used for trading purposes : 
though now by Statute buildings are rendered removable 
in certain cases.^ In India the law with regard to fixtures 
and the commission of waste by tlieir removal has no 
importance in the case of landlords and tenants, for, in the 
absence of a contract or local usage to the contrary, a lessee 
is entitled to remove at any time during the continuance 
of the lease all things which he has attached to the earth ; 
provided he leaves the property in the state in which he 
received it.^ Under the interpretation given to the phrase 
‘ attacdied to the earth * ^ a lessee may remove things rooted 
in the eartli, as in tlie case of trees and shrubs, imbedded 
in the earth, as in the case of walls or buildings, and 
things attached to what is so imbedded for the permanent 
beneficial enjoyment of that to which it is attached, sub- 
ject to the proviso abovementioned. 

The distinctions,* therefore, which exist in English law 
between things which are and things which are not tenant’s 
fixtures, that is, things which ho may or may not remove 
during his tenancy cease to have significance in this country, 
in which a tenant has, as against his landlord, the complete 
disposal of things which he has attached to the earth and 
as to which therefore there can be no waste. The privilege 
of removal must, by the terms of the section (as also under 
English law in the case of removable chattels), be exer- 
cised during the continuance of the tenancy. There is no 

• Act IV of 1882, s. 108, cl. (A). 

• Jb., s. 3. 


» Kerr, Inj., 72—75. 
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riglit to corae upon tlie land after tlio expiration of ibe 
lease for the purpose of theii^removal- 

Similar rights exist Avith regard i© emblements. TVhen 
a lease of uncertain duration determines by any means 
except the fault of.tbe lessee, he cr bis legal representative 
is entitled to all the crops planted or sown by the lessee 
and growing upon the property, when the lease deteinnines 
and to free ingress and egress to gather and carry them.* 
Buildings as already mentioned are covered by the pro- 
vision contained in section 108, cl. (7i) of the Transfer of 
Property Act and may be Tcmoved by the tenant. The 
general rule of English law expressed b 3 ’' the maxim quid^ 
quid qdantatuLT solo cedlt soloy namely, that whatever is 
annexed to the earth becomes an accession to the freehold 
and irremovable, has been held not to prevail in this 
country outside the Presidency-towns and to be even 
therein subject to certain limitations.* The question, 
however, of the applicability of the maxim has become of 
diminished importance since the passing of the Transfer 
of Property Act which by section 51 secures to hond fide 
holders under defective titles the value of improvements 
made by them ; and by section 108, cl- (A), enables a lessee 
to remove during the continuance of the tenancy nil 
things which he has attached to the earth including 
therein buildings erected by him. 

The tenant mu>st not commit acts of voluntary waste 
and may be restrained by Injunction from so doing.* The 
lessee may use the property and its products (if an^'^) as 

* Act IV of 1882, s. 108, cl, («*). Lcill Afudduck v, LoJeenath KtirmO’- 

• See In th« 7na.ti.er of ThaUoor Tear, T. L,. R., 6 Cal., 691 (1880) ; 

Cfiunder JParamatiicJc, B. Tj. R., I*arhutty BewaH v. yiioovtialara 

Sup. VoL, F. B., 595 (1866); Bahee^ 14 B. li. R., 201 (1874) ; 

Afohinee Bpssee v. Bwarha HatJt JDunia Bal Seat flopi JV'ath 

Bi/sack, I. li. R.. 8 Oal., 582 (18S2> ; Khetry, 1. B. R.,22Cal., 826(1875)(? 

Mahaiatchtni AmmaX v. JPalani ® As to permissive waste and: 
CheUif^’WipA. H. O. B., 245 (1871) ; covenant to repair, see Act IV of 
AJcUHudarnmat v, Venkataehala 1882, s, 108, cl. (m) ; Kerr, Inj., 71, 
Mudedi [ip. 112 (1871)] 5 Jiussick 7?v 
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a person of ordinary prudence would use them, if they 
were his own ; but he must not use, or permit another to* 
use, the property for a purpose other than that for which 
it was leased, or fell timber, pull down or damage build- 
ings, work mines or quarnies not open when the lease was 
granted, or commit any other act which is destructive 
or permanently injurious thereto.^ A tenant who uses 
the premises in a reasonable and proper manner, having 
regard to the purpose for which they were demised, is not 
liable as for waste. But he may not change the nature 
of the property or use it in a manner inconsistent with 
the purpose for which it was demised/^ Waste in buildings^ 
may consist either in pulling them down or suffering them 
to go to decay. An alteration of buildings which changes- 
their nature and character is waste. ^ 

A lessee for ^'^oars has not, in the absence of express 
words, power to remove and sell the soil, except in the 
case of mines, quarries or pits open when ho came in. 
To allow the opening of new quarries or mines there must 
be a power or liberty on that behalf, and such a power 
or liberty is to be usually found in every quarrying or 
mining lease.^ If an indenture made subsequent to the 
original lease operates as a fresh demise of the premises 
leased in their condition at the date of the indenture, and 
at such date there* are quarries and pits open on the 
premises, the lessee, whatever may have been his original 
rights, is entitled to continue to work them. But, if there 
be a mere confirmation of the original lease, it will not 
operate so as to make the estate confirmed subject to the 
incidents which it would have had, if granted in its con- 
dition at the date of the confirmation.^ 


» Act IV of 1882, cl. (o). 

••Seo cases citeU, ante^ with re- 
spect to non-agricultural leases. 

•Kerr, Inj., 70; Ramcharidra 
Vastuiemh^t v. Bahctji KusajU I- 
li. B., 15 Bottt., 73 (1890). See 

W, IR 


Doherty v. Allnian^ 3 App. Cas., 
709. 

♦ In re Piirnutnanda s v. Jeewan- 
das, I. L. R., 7 Bom., 109, 116, IIT 
(1882). 

• 76., 117, 118. 


24 
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A lessee mtist iiot> wifhout tlie lessor's consent^ erect 
on the property any permanent struotare except for agri- 
cultural purposes.^ So it was held prior to the passing^^ 
of the Transfer of Property Act that a tenant of non-agri- 
cultural land having nothing in the nature of a protected 
and permanent tenure or holding therein was not entitled 
to erect pucca buildings without the consent, and against 
the wishes of the latidlord, on such land, and might bo 
restrained by Injunction from erecting such buildings.® ; 
This is not, however, the law in England, for, unless it can 
be shown that such building is an injury to the inberi-r 
tance, the lessee of land who erects a building thereon 
without the consent of bis lessor does not commit waste. 
A tenant may therefore in that country lawfully erect 
buildings, which improve the value of the land.® 

Although it may be proved that the tenant lias altered 
the character of the land so as permanently to injure the 
interest of the landlord, or has otherwise committed a 
breach of his duties towards him, it does not follow that 
in all cases the latter will have a remedy by Injunction. 
For, by standing by and allowing the tenant to go on 
with the work without objection, he may disentitle him- 
self to the assistance of the Oourt.^ Further, as the 
granting of an Injunction is an act depending upon the 
discretion of the Court, that discretion wj^l be exercised 
with regard to all the circumstances of the case — the 
covenants (if any) entered into by the parties, their 
relative interests,’ the length of the demise, the nature of 


» Act IV of 1882, s. 108, cl. (p), 

* JaggAnath Baisak v. Brosonno 
doonxar Chatterjee, 9 O. R., 221 
<1881); this decision was revei*sed 
on appeal as it was held that the 
defendants were entitled to a ri^^ht . 
of occupancy, 10 O- li. R., 25 (1881). 

• Jon»s V. ChappMly JLi. R., ^ 
Rq., 5^ ; neither this case nor 


that of 2 / y. A-llwian^ X/. R., 

5 App. Cas., 709, have any appU> 
Cation to agricultural hokling'S ; 
JRat¥ian.aiilian v. 2^amiwiair of 
Mamnady I. Xi. Rw, 16 Mad. T 409 
(1893). 

♦ Act I of 1877* s* 66; Noyna 
Mi8»er v. Mupiknu^ X; R,, 9 
OaK, 909, 610 <1882). 
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ilie property and the waste 0^^ If there be 

covenant touching the performance or non-performance 
^of an act, an Injunction will issue against the breach of 
•covenant. If there should be no ground for interposing 
by reason of a breach of (Contract, there may still, however, 
be grounds for interposing on the ground of waste.^ Where 
there is breach of an express covenant it was said in the case 
now cited that there is no question of convenience or amount 
•of damage.® As, however observed in preceding portions 
of this book, it would appear that under the Specific Relief 
Act the principles governing the issue of Injunctions in 
•cases of contract and tort are substantially the same, and 
in the one case as in the other the Court will consider the 
amount and nature of the damage. If, however, possession 
^of land be given upon an express bargain that a thing 
shall or shall not be* done there, as a general rule, a Court 
of Equity would not do its duty, if it did not enforce the 
contract, because mere damages would not there afford a 
sufficient or adequate remedy.* In other words express 
covenants will be enforceable by Injunction not so niucli 
on the ground that the parties have so expressly contract- 
ed as for the reason that under such circumstances relief 
by damages will, as a general rule, not afford a sufficient 
or adequate remedy. Should the case be otherwise, it is 
conceived thai damages will alone he given, even in cases 
of express eov^ant.® 

A dependant talookdar is a person holding a tenure (iv) Defendant 
intermediate between ryots and the zemindar, in which he 
has a. beneficial interest, which is transferable by sale or 
• otherwise. It was held in the case undermentioned that 
a zemindar cannot sue a dependant talookdar (the pos- 
sessor of resumed lahheraj land) for confirmation of 

"iH- 

* Seo i)oA«rtj/ V. Allman, 3 * Doherty -v. Allman, aX ■p. 729, 

App. Cas., 709. Lord Blackburn. 

^ • IK, m. » See id. at p* 731. 

•IK,m, 
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possession and for an Injuilction to prevent bim from com- 
mittino- waste. The only possession that a zemindar can 
obbiin after a decree for resumption is a constructive one^ 
derived from the receipt of rent from the tenant. A 
talookdar has full power to dig tanks in his tenure, in 
which he holds a beneficial interest ; and the act is accord- 
ingly not one of waste ret][uiring a perpetual Injunction.! 

mortgagor in possession, although be may exercise 
gngee. all acts of Ownership, even to the extent of committing 

waste, wdiioh does not impair the security,^ will, neverthe- 
less, be restrained from such acts as depreciate the value 
of tlie premises and render tlie security insufficient. The 
principle upon wdiich the interference is based as against a 
mortgagor in possession is the right of the mortgagee to 
his whole security unimpaired during the life of the 
mortgage.® In conformity with the English rule abovo 
stated the Transfer of Propei'ty Act provides* that a mort- 
gagor in ])ossession of the mortgaged property is not liable 
to tbo inortgtigee for allowing the property to deteriorate^ 
but he must not commit any act which is destructive 
or permanently injurious thereto, if the security is 
or will be rendered insafficieut by such act. A secu- 
rUy is deemed to be insufficient within the meaning of 
this section, unless the value of the mortgaged property 
exceeds by one-third, ‘ or, if consi'sting of buildings, 
exceeds by one-balf, the amount for the 4tme being due 
on the mortgage.^ 

‘ Mugnfifi Ram Choxrilhry v. Ba~ see King v. Smith, 2 Ha., 244, and 
hoo Gitneah J)utt Singh, W. R. s, 66, Act IV of 1882 (Transfer of' 
(1864), 275 ; see N irhoU x , Tarinee Property). ^ 

C//«m/?oir«,23W.R.,29t),.300(1875). Act IV of 1882, s.66. Similarly 

^ Kekmvich v. Marker, S Mac. under s. 10 of the Easements Act 
& G., 329. he is not at liberty to impose upon 

* V. ante, pp. 291-292 ; High, Inj., the mortgaged property any «a>se- 
§§693,694,478, etseq,; Kerr, Inj., ment, which renders the security 
81, 82 : the same principles apply to insutheient. 

mortgages of chattels ; High, §695 ; * The same proportion is fixedl 

as to the meaning of “ insufticieiit” in s. 6 of Act II of 1882 (Trusts). 
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A mortgagee in possession* must not commit any act 
which is destructive or permanently injurious to the pro- 
perty.^ He is thus not liable for loss that arises from 
accidental causes* He must use the mortgaged property 
with the care of a prudent owner. If the security is 
insuffioient, he is entitled, ’so long as he is acting hand 
to make the most of the property for the purpose 
of discharging what is due to him as by cutting timber, 
opening mines and the like, but he does so at bis own 
risk. If he incurs a loss he cannot charge it against the 
mortgagor, and if he obtains a profit, the whole of that 
profit must go in discharge of the mortgage-debt.^ 

The same principles which apply in respect of waste by h'b yenriors, 

^ ^ 1 T 11 purchasers 

ti mortgagor in possession are also applicable as jiet ween and others. 

u purchaser who has obtained possession before the pay- 
ment of the purchase-monies and the vendor.® In the 
absence of a contract to the contrary, the seller is hound 
between the date of the contract of sale and the delivery 
of the property, to take as much care of the property and 
all documents of title relating thereto, w’hich are in his 
possession, as an owner of ordinary prudence would take 
of such property and documents.* The same principles 
underlie the jurisdiction to prevent any waste which may 
tend to injure the security, where monies due under a 
settlement ajje unpaul and as between the heir or exe- 
cutor of a de&tor in jossession and a judguient-creditor.® 

Further instances’^ in which the Court will interfere by 
Injunction to restrain waste are specified in Illustrations 


* Act IV of ias2, s. 76, cl. (e), 

• Kerr, Inj., SO ; v. ante^ pp. 
287-202. 

• Crockford v. Alexander, 15 
Voe., 138; Peiley v. Eastern 
Counties Railway Co,, 8 Sira., 483 ; 
Casamajor v. Strode, 1 Sira. & St., 
.381 ; Kerr, Inj., 82. 

* Act IV of 1882 (Transfer of 


Property), s. 55, cl. {e ) ; see Fry’s* 
Specific Performance, 3rd ed., p. 
618 ; Lysayht v. Edward, 2 Cli. P., 
510 ; Phillips v. Sylrester, L. H., S 
Ch., 173 ; Egmont v. Smith, 6 Cli. 
D., 469; Clarke w Ramuz (1891), 
2 Q. B., 456. 

» Kerr, Inj., 82. 

® Leakey* Bickett, 1 Y. & J.,339. 
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(/), (m) and in) of section 64 of the Spe;cifiG Relief Acfcy 
which deal with waste by partners,^ Hindu widows,® and 
members of an undivided Hindu family® respectively ; 
and there are others. The important subject of waste and 
trespass by co-sharers is sepai;ately dealt with in the 
following paragraph. • 

§ 78 . In India where co-ownership is of more com- 
mon occurrence than individual and separate o wnership^ the 
subject of Injunctions as between qo-sharers assumes a 
position of far greater importance than is accorded to it 
in the English text-books and requires special treatment 
with reference to the numerous decisions which exist upon 
the subject. 

Co-sbarers may be coparceners, joint tenants or 
tenaiits-in-common. Where lands descend on an intes- 
tacy to several persons as co-heirs the persons so inherit- 
ing are called co-parceners or tenants in coparcenary.^ 
Every joint tenancy is created by one and the same title, 
and joint tenants are said to be seized per my et per tout 
qtti nihil hahet et totum hahet. But they are poten- 
tially seized of aliquot parts for the purpose of alienation 
in severalty, Tenants-in-coinmon are those who claim by 
several titles, or in several rights, though by one title, and 
have their possession in common.® J oint tenants have both 
single possession and a single joint light tq, possess, but 
tenants-in-coiqmon have a single possessio»a‘ with several 
rights to possess. When a person having a right to possess 
a thing acquires the physical control of it, he necessarily 


* V, an<<f. 

^ V. ante. 

® V., potft. 

^ Lift, §§ el seq, ; Sweet’s 
I^w Dictionary, 208. 

* Corny n’s Digest, Title, Estates 
undivided, K, 8, The term *‘my” 
signifies, not as lias been often 
supposed, “ a moiety,” but “ not 


in the least.” See note to Murray 
V. HalU 1 M. Gr. & Scott, 455. 
“ On dit comroun^ment qiie cheque 
jointeuant n’a la propri^t^ de 
et est propviotaire do tout ; ob 
vent dire qu’il tiont tout cohjointe- 
ment et ne tient rien en parti^ 
culier;” ih* 



INJUKOTIOIfS AGAINST 1*B»SPAKS AND#i?rASTE. 375 

acquires legal possession also»^ Though in the books it is 
said of joint tenants only that they are seized per my et 
per tout the position seems to be equally applicable to all 
tenants, who hold pro indtviso whether they are coparceners, 
joint tenants or tenanj^in-common. With respect to 
occupation and the right to occupy there is no distinction 
between tenants4n-common and joint-tenants.^ 

Joint-tenants or tenants-in-common, when they have 
not parted with possession, possess in law, and may possess 
in fact, according to their interest as owners. If a 
servant holds the property on their behalf, the de facto 
possession is exercised in the name and for the use of all 
of them. If one of them alone holds or occupies, his. 
physical possession is that of an owner for his own interest 
and that of an agent as to the others. If there is a 
personal joint occupation, the physical and legal posses- 
sion exactly coincide. In every case there is not a plural 
possession, but a single possession exercised by or on. 
behalf of several persons.® A coparcener who purchases 
from a trespasser stands in his shoes and his possession is 
not that of a coparcener, but of a trespasser, as was that 
of him from whom he purchased.^ 

Owing to the peculiarity of their legal right and pos- 
session the subject of Injunctions between co-sharera 
re^quires separate * treatment. F urther a co-sharer is 
entitled to p^>§session and may therefore not be excluded : 
he is also entitled *^to enjoyment of the property in its 
actual condition and is therefore entitled to bo protected 
from waste. Inasmuch as the greater number of the 
reported decisions deal with the right of a co-sharer to 
be protected both from waste and trespass these torts havo 
not been separately dealt with^ 

: -,e Pollock and Wright on Posses- • Pollock and Wright on Posses- 
sion, i>. 27. sion, p. 21. 

^ Koto to il/turray v. 7 M. ^ Muhammad AH Jan v. Faiz 

Or. & Scott, 455 ; note to Oawfei Bvksh^ I. X*. R., 18 All., 361 
y.Camplin,lM.Qv.,VJ2. (1896). 
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Singh V. Mari' 
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Upon this subject it is necessary to separately consider 
the questions of (1) joint user ; (2^ remedies in respect of 
the abuse of joint property. In the first place, what may 
a co-sharer do or not do in respect of the joint estate ; 
secondly, assuming that a co-shar^r has done or threatens 
to do that \rhich he should not do, vrhat remedies are open 
to the other co-sharers in respect of such infringement of 
their rights. 

The acts of user may be (1) to the profit of one co-sharer, 
but without damage to the other co-sharers ; (2) with Or 
without profit to one co-sharer, but with damage to the 
other co-sharers, such wrongful user entitling either to 
relief by a decree for joint possession, damages or Injunc- 
tion. User of the first-mentioned character is illustrated by 
the decision of the Privy Council in Lachmestoar Singh v. 
Manowar Hossein.^ In this case the plaintiffs and defen- 
dants were co-sharers. The defendant worked a ferry 
across a river at a point where it flowed through a joint 
monza. The plaintiffs by their suit sought amongst 
other things a declaration that the river and ferry were 
within the area of the joint mouza^ that the plaintiffs and 
the defendants might be declared entitled to receive the 
profits of the ferry in proportion to the extent of their res- 
pective shares, and that the defendants might be restrained 
from offering opposition to the possession of the plaintiffs. 
The Judges of the High Court were of opinion that the 
defendants were only entitled to hold possession and appro- 
priate the profits of the ferry in proportion to their pro- 
prietary right in the mouza. But the Privy Council held 
that the defendant had made use of the joint property in 
a way quite consistent with the continuance of the joint 
ownership and possession. He bad not excluded any co-^ 
sharer. It was not alleged that he had used the river 
for passage in any such way as to interfere with the 
passage of other people or that there had been any 

* I. D. B., 19 Cal., 253 (1891). 
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obstruction at the landing places, or that he had prevented 
any one else from setting up a ferry. So far from inflict- 
ing any damage upon the joint owners, the defendant had 
supplied them gratuitously with accommodation for passage. 

All that was complaineii of was that he had expended money 
in a certain use of the joint property and had thereby 
reaped a profit to himself. If, therefore, the defendant’s 
use of the landing places and the river was consistent with 
joint possession, there was no reason why the plaintiffs 
should have any of the profits. They had not earned any, 
and none had been earned by the exclusion of them from 
possession as was the case in the leading decision of Watson 
^ Co. V. Ramchand Dutt} By the defendant’s acts 
they had lost nothing and had received some substantial 
convenience. Only if and when the defendant encroached 
upon their enjoyment of the joint property would they 
be entitled to relief. But upon the fiicts stated, they were 
entitled to none, and the suit was accordingly dismissed. 

It was held that property does not cease to be joint merely 
because it is used so as to produce more profit to one of 
the joint owners, who has incurred expenditure for that 
purpose, than to the others, where the latter are not ex- 
cluded. Joint property being used consistently with the 
continuance of the joint ownership and possession, without 
exclusion of^the cd-sharers, who do not join in the work, 
there is no encroachment on the rights of any of them, 
as regards common enjoyment, so as to give ground for a 
suit. If, therefore, by the use of joint property there is a 
resulting profit to one sharer without loss to or exclusion 
of the others, there is no such use as will give ground for 
a suit against him. There is no infringemout of right and 
therefore no claim to relief. 

* Where, on the other hand, there is wrongful exclusion (6) Abuse of 
or user causing damage to the co-sharers, there is 


> I. L. E., 18 Cal., 10 (1890). 
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infringemenfc of legal riglM^, for ^ill 

give relief. Tbougb the Courts wiU interpose in a proper 
casOj they will in general be oautibus of interfering with 
the enjoyment of joint estates as between their cor-owners.^ 

When a party asks the Courts to interfere between co- 
sharers, the Court will not look only at the AjJr/cr rights 
of the parties, but will see what is fair and reasonable 
between them ; and, if what has been done is neither unfair 
nor unreasonable, then whether it be in accordance 
with the strict rights of the parties or not, the Court has a 
discretion to leave the plaintiff to his strict remedy by parti- 
tion or any other rem<jdy he can maintain.^ A man may 
insist upon his strict rights, but a Court of Equity is not 
bound to give its assistance for the enforcement of such 
strict rights.® The user must involve a real and substantial 
injury. The Court will not aid a complainant who applies 
upon trivial and frivolous, unreasonable or selfish grounds ; 
or for purposes of vexation ; for it is not every infringe- 
ment or excess of user which will justify the interference 
of the Court.* 

If, however, the user nf a sharer with or without 
profit to himself involvc^s a legal injury and material 
damage to his co-sharers, the latter may have an action 
against him. But the nature of the relief which will be 
given will vary with the nature and effect of the acts 
done, and the intent and purpose with, and foa«Avhich, they 
were committed and all the circumstances proved in 
the particular case. 

* JUtchmesii^ar Singh v. Manowar Madhub Chunder 24 W. 3^, 

Jffosftetn, I. Li. K., 19 Cal., 265 SO {^W7b) i Jbala BUwamhhtir Z.ai 
(1891 )» Jiitjaram, 3 B* B. B., App., 6T 

* Jifohinta Chunder Ohoae v. (1869) ; (explanation of this oa«e in 

Madhuh Chunder 24 W. B.,, Shaninugger Jute J^'aotbry y, JRdrn 

80(1875). JVcrrafn I,B.B., 14 

* Xoto JBi&wambhar JCai v. Itaja- 189(1886)}; Joy Chunder J^uSchU 

3 B. B. B., App., 67 (1869), Bippro Churn iLi, B., 14j 

jp«r Peacock, O. J. Cal., 236 (l£^). , 

* Mohima Chunder' Ghoee v, 
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Every tenant or owner in icommon is equally entitled 
to the qccnpation and use of the tenement or property 
All co-sharers may do what they like with their own^ 
subject to the maxim sic utere tuo %it alienum non 
laedasJ** One of severs^l co-sharers of joint undivided 
property is as such holder of an undivided share, until 
partition, the part owner of every higa of the whole pro- 
perty and by virtue of that right of ownership, he can 
claim either to occupy the land himself jointly with his 
co-sharers or their assignees or to insist that the land 
shall not be occupied and used by any person (excepting 
always persons having a right of occupancy) otherwise 
than with his assent.® As all are entitled to joint posses- 
sion, no one sharer can take exclusive possession of any 
part of the joint property to the ouster of the others or 
any of them.® But property does not cease to be joint 
merely because it is used so as to produce more profit 
to one of the joint owners, who has incurred expenditure 
for that purpose, than to the others, where the latter are 
not excluded. Joint property being used consistently 
with the continuance of the joint ownership and posses- 
sion, without exclusion of the co-sharers who do not join 
in the work, there is no encroachment on the rights of 
any of them, as regards common enjoyment, so as to give 
ground for a suit.^ 

There may Jbe and often is together with joint possession 
a peculiar exclusive possession of part of the joint property 
for the convenience of the particular sharers and with 
££e continuing consent of thq others. The rights of the 
co-sharers in such a case is laid down in the judgment of 

* Pollock, Torts, 328 ; Pollock (I873)j cited in Lloyd v. Mussamut 
and Wrigbt on Possession, 21, 27, Bihes Jogra^ 25 W. R,, 314 (1876). 
87. • /5. 

. ^ ^ Stalkarttv.Oopal Panday, 12 * Lachmestaar Singh v. Mano- 

ir. IL, 197, 199 (1873) p^rPhear, %t>ar Hossein, I. Ij. R., 19 Cal., 253- 
JT. [and see Sheopershad Singh v. (1891). 

Leela Singh, X2 'B, Lu R., 190 note 
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Phear, J., from which the fellowing extract is taken 
“ In my judgment, as I understand joint possession 
under Hindu law, that peculiar exclusive possession of 
a part of a common dwelling-house, or set of dwel- 
ling-houses, which one meinbei; of a family obtains 
"very commonly without an t, actual partition having 
been come to between the members of the family, is a 
possession which must be referred to the continuing 
consent of his co-sharers. So long as no actual partition 
is come to, either as a result of a suit, or formally 
between the parties themselves, or evidenced by long 
-acknowledgment on the part of the members of the 
family, the possession is merely that which, for conve- 
nience sake, is conceded, by all the members jointly to 
each one of them ; and it may be pnt an end to, and a 
completely new arrangement come to, at time, by the 

members of the family, if they think fit to make the 
change. As long, however, as this peculiar state of exclu- 
sive possession is allowed to remain, it seems to me that it 
must be taken that the acipiiescing members of the family 
concede to the person, who has the exclusive possession, 
all reasonable rights of user of his separate plot, or 
separate portion of the dwelling-house, as is necessary for 
the ordinary purposes of residence, having regard, of 
course, to the circumstances of Hindu life. I think upon 
the authority of the cases (some of whiclj^'^iave been 
cited) decided in this Court, we must hold that the 
concession on the part of the acquiescing members 
•<loes not go to the extent of ^enabling the povssessor of the 
dwelling-house to :ilter the character of the property, or 
to do iiny thing with it, which is not consistent with such 
user of it as might be ordinarily expected to take 
place. If he desires to build a new and additional^ 
structure upon a portion of the house ground, it 
seems to me that ho has no right to do so, and in that 
way materially to alter the condition of the property. 
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without obtiiining the asseni of his co-. liarors. If this 
view be correct, assuming that the pUiintifis in the present 
suit had an exclusive possession of the coiiityai d, as an 
adjunct to the particular portion of the dwelling-house 
which they occupied, I»think they would not be entitled 
to use that courtyard otherwise tlian for the ordinary 
purposes of, and incidental to, residence in their house, 
without the assent and knowledge of their co-sharers.’’^ 
Joint enjoyment of the property in its actual condition 
being the right of all, none may disturb that onjojunent 
either by directly excluding others, or by the comnussion 
of acts which have that effect,^ or by acts whicli in- 


juriously affect the position 
material alterations^ of the 
the property enjoyed made 
co-sharers. 

• She o per shad Singh v. Leela 
Singh, 12 B. L. R., 188, 195, 106 
(1873), ppr Phear, J. 

® Sheopershad Singh v. Leela 
Singh, 12 B. L. K., 197 (1873); TVmw- 
dun V. Lloyd, 22 W. R.. 74 (1874) ; 
Macdonald v. Lalla Shib Dyal 
Singh Patirey, 21 W. R., 17 (1874); a 
co-sharer is entitled to ask from 
his co-sharer to be allc^wod to enjoy 
his share oMlie property in any 
mode in wliich'ji could be enjoyed 
as an undivided share ; and he 
has a right to insist that neither 
his co-proprietor nor anybody 
claiming through him should with- 
out his consent take exclusive pos- 
session of any portion of the joint 
property to which he has not a sub- 
sisting right of exclusive povsses- 
sion ; Nundun v. Lloyd, 22 W. K., 
f4j 75 (1874). No one co-sharer in an 
undivided property has a right to 
possess himself of any portion of 
it to the exclusion and without 
the authority of his co-sharers and 


of the sharers by reason of 
character and condition of 
without the consent of the 


to deal with it and cultivate it a» 
he will without their sanction. 
Kvery co-owner of such property 
is entitled to take a part in deter- 
mining how it shall be used, unless 
restrained by local custom or spe- 
cial agreement : Lloyd v. Mussa- 
rnut Bibee Sogra, 25 W. R., 313- 
(1876), t)er IJavth, C. J. 

.® Sh.eo 2 )ersh(td Singh v. Leela 
Singh, 12 B. B. R., 197 (1873); 
Crowdie v. Bhikdharee Singh, 16 
W. R., 41 (1871). [“ A co-sharer 

in landed property has no right to 
do anything which alters the condi- 
tion of the joint property without 
the consent of his oo-sharers. If 
he thinks his interest in the pro- 
perty might be improved by works 
of a particular character, he can 
effect a partition and improve his 
particular share : Gooroodoss 

Dhur w Bejoy Gobind Bural, 10 W. 
R., 171 (1868) ; s. c., IB. B. R.,. 
A. Cm 108. ] 



iii) Bemodies 
n respect of 
;he abuse of 
oint property. 
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So destrnction of the sabjteet-mattei% waste attended 
snbstantial damage, acts which permanently alter the 
character and condition of the land as by building upon 
it, excavating tanks, or changing the nature of the culti^ 
ration^ are acts which, if committed by a co-sharer, amount 
to wrongs to the other part-owners giving them a right 
of action in respect of their eonamission. There is nothing 
in the law of Bengal which goes to prevent an undivided 
shareholder from granting a lease of his share to a third 
person. All that the other co-proprietor can insist upon 
is that the lessee should be prevented from dealing with 
the subject of the lease in any way diflerent from that 
in which the lessor, his co-proprietor, could deal with it 
and a joint shareholder or his lessee may contract with 
the ryots of the zemindary for any lawful purpose even 
without the consent of the other co-proprie^rs. So the 
ryots may be induced by contract or offer of reward to 
cultivate any crop upon the land they hold, provided 
that they are holding those lands without any covenant or 
stipulation in their agreement with their zemindar to 
cultivate them in a particular way.^ 

Should a oo-sharer abuse the joint property, or other- 
wise infringe the rights of bis co-sharers, the latter 
may avail themselves of one or other ^ or more of the 
following remedies, according as the circumstances of the 
case may require, viz. (1) partition ; (2) declaration of 
right, damages, and account of profits ; (3) decree for 
joint possession ; (4) Injunction, 


* CTf*wtii^ V. JShikdares Sinffh^ 
16 W. B., 41 (1871); Mctcdonaldv. 
Lalla Shib Dyal Singh Panr&y, 21 
W. B., 17 (1874). On© shareholder 
alone in a Joint estate or his 
assignee cannot claim to cultivate 
any portion of the property, which 
is not his zerait land, oStclusively 
without the consent of the other 


shareholders merely upon the 
ground that he is willing to pay 
reasonable rent for it; N^und'Uh 
V. Idoyd^^Vf, R., 74(1874); 

V. Bihee Sogra, W. 

R., 313, 314, 315 (1876). 

• Afaedonaidv. Jbcilid Shib BytH 
Singh Panreg, 21 W. B., 17 (1874). • 
lb. 
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Partition eflFects a* sevorance of the joint pro- (a) ParUtiun. 

perty and allots to eaoh sljarer his share of the joint estate 
in severalty terminates the joint user. This remedy is 
available in every case and is free of any condition, such 
as those which effect some of the other reliefs hereinafter 
laentioned* By partition* the parties put an end to and 
prevent the future occurrence of disagreement or mischief 
arising from the joint user. In some cases this is the 
only remedy available. 

In those cases in which the action of one co-sharer, 
though not amounting to a legal injury, is not .assented 
to by another, the only remedy is^for the party to parti- 
tion the land, so as that all shall hold exclusively that 
which represents their respective shares. The law pro- 
vides the means by which common lands may be lawfully 
partitioned flf a proceeding in which all the co-sharers will 
get their fair quantum of the common land, having 
regard to possession, quality and the amount of their 
shares. And, unless a plaintiff brings his case within the 
purview of the principles hereinafter mentioned, the Court 
in its discretion will leave him to his strict remedy by 
partition or any other remedy he can maintain.^ A suit 
for partition is often the best means of settling difficulties 
between co-sharers, but a plaintiff’s rights are not limited 
to that. Upon a f roper case, he’may be entitled to a decree 
for joint pos^ssion, damages and Injunction or some one 
or other of these reliefs.® 

Assuming that partition is not desired, other remedies (A)Deciara- 
not involving partition are open to the co-sharer, viz., adamagL; 
suit for a declaration of right, for account of profits, and 
damages, for joint-possession, and an Injunction. 

^ Lola Biswamhhar Lai V, Baja- 236, 239 (1886) j Shadi v. Anup 
Vam, 3 B. h. R., App., 67 (1869) ; Singh, I. L. R., 12 AIL, 436, 437 
Mphima Ohunder Ghcse v. Madhuh (1889) ; Sfieopershad Singh v. Lssta 
ChundBT Nag, 24 W. R., 80 (1876) ; Singh, 12 B. L. R., 190 note (1871.) 

Joy Ohunder Bukhit v. Bipro ^ Bhaygo MuUy Bibee v. Maho* 

Churn Rukhit, L L. R., 14 Cal., ined Waeil, 2p W. R., 315 (1876). 
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A suit may be brought which seeks some or all of these- 
reliefs.^ If one co-owner of lai^ derives gain by commit-^ 
ting waste on the common property, he is liable to account 
to the other owners for their shares of the money so ob- 
tained.® Damages may be given«for an infringement of 
right causing injury, as by wrongful cultivation,® erection 
of buildings,* excavations, and the like. 

It may be that a sharer has in some respects inter- 
fered with the right of his co-sharer as a tenant in 
common ; and it may also be that he has thereby rendered 
himself liable to an action for damages at the instance 
of that co-sharer. But the Court will not on that account 
alone issue an Injunction against that sharer, for the 
circumstances of the case may be (and in this class of 
cases generally are) such, that though there is an infringe- 
ment of a right, the proper remedy for i4tich infringe- 
ment lies in damages.^ 

recover possession is not maintainable against 
a'oQ- one co-sharer in respect of property still joint and un- 

divided, the usual remedy being a suit for a partition and 
account but in -a proper case a suit to vecoYdv joint pos- 
session and an Injunction may be maintained.^ In order 
to maintain a suit for possession by one shareholder 
against another, something amounting to an actual turn- 
ing of the co-sharer out of possession' or a r(^fusal to let 
him enter must be shown. The acts shouhi^ constitute a 
dispossession. But apart from the question of possession 


» Bhnygo Mutty Bibee v, Maho~ 
med Wasil, 25 W. R., 313 (1876) ; 
Mam Gharui Dutt v. Watson d; Co,^ 
I. t., R., 15 Cal., 218, 219 (1887). 

■ Kerr, Inj., 1()6; ante^ p. 1890. 

• Watson tfc Co. v. Mam Chand 
DatU I. D. R., 18 Cal., 10 (1890). 

• Shamnugger Jute Factory v. 
Mam Naraln Ghatierjee, I. L. R., 
U Cal., 189 (1886). 

• L. J. Crowdy v. tnder Moy^ 


18 W. R., 408 (1872) ; Watson t£? 
Go. V. Mam Chand Dutty I. L. R., 18- 
Cal., 10 ; and both damages and an 
injunction may bo given ; Bhaygo 
Mutty Bibee v. Mahomed Wasily 25 
W. R., 313. 

• Gobind Chunder Ghose v. Mam 
Coomar Deyy 24 W. R., 393 (1875). 

* Btiaygo Mutty Bibee v. Maho- 
med Wasily 25 W. R., 313, 315^ 
(1876). 
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if there be acts wrongful as between co-sharers, tlie Court 
will ill some cases compel co-sharers to act equitably 
towards each other, even although they could not main- 
tain a suit to recover possession, and Avithout forcing them 
to a partition.^ ^ 

In a suit to recover joyit possession of an occupancy 
holding in respect of his share by a co-sharer landlord, on 
the ground that the defendant acquired no title by the 
purchase of the said holding, as it Avas not transferable 
by custom, and that there was an abandonment of the 
holding by the former tenant, the defence {inter alia) 
was that the plaintiff was not entitled to joint possession, 
and that lie could not get any relief except by a suit 
for partition. Held that the plaintitf was entitled to the 
relief claimed, and that the claim for joint possession 
Avithout partition was maintainable.^ 

An Injunction may be granted in the case of trespass, (rf) Injunction, 
Avhere there has been an ouster of the co-sharer, and in 
the case of Avaste, where there is an infringement of tho 
legal right constituting, in the case of structures and ex- 
cavations, a substantial and material injury not remediable 
upon partition ; and in tho case of cultivation where 
there has been an exclusion of the shareholder from 
enjoyment, such exclusion being in denial of his title.^ 

The English Courts have considered it to be against (i^) Principiesi 

1 1* upon winch 

the policy ot tjpe law to entertain claims or cross-claims injunctions 
for damages, or for Injunctions between joint tenants 
or tenants in common, a remedy being open to the parties 
in the form of partition. The Court will not interpose 
to restrain waste in tho case of co-parceners, Joint tenants 
and tenants in common, unless it amounts to destruction, 
waste or spoliation, or unless the AATong-doer is insolvent 


* ^lohhna Chundfir Ghoss v. Bepariy I. L. R., 26 Cal., 55 

Madhub Ghunder Nag, 24 W. R., (1899). 

80 ( 1875 ). « \,po8L 

• £>ilbar Sardar v. Hosein All 

AV, IR 


25 
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ot incapable of paying to, ibe other the excess , of the 
value beyond his own shar^^ 

The Court will also interfere to restrain waste where 
the wrong-doer is occupying tenant to the other ; * but 
such a case, is lio real exception to the geheml rule for, by 
the agreement to hold as ocpupying tenant, there is a 
contract which establishes a relation similar to that of 
landlord and tenant to one another.® If one tenant, in 
common thinks proper by Rgreement with the other to 
hold the promises as an occupying tenant, the effect of 
that contract being to exclude the other from entry for 
any purpose, the tenant has thereby prohibited any act 
by himself, but such as an occupying tenant may do* Jf 
the result of that voluntary obligation on his part is; 
that he cannot deal with bis own moiety as he might, 
if he had not incurred that obligation, the question is, 
whether he must not get rid of that relation, so volun- 
tarily contracted, before he can exercise that original 
power, which he had before he entercnl into that contract. 

One reason in addition to those of general policy upon 
which the Oourt%havo hesitated to interfere on the ground 
of waste is that, if it does so interfere, it must proceed to 
apply the principle throughout ; to grant the whole equi- 
table relief ; for instance, to prevent felling trees planted 
for ornament ; which would be a strong measure in such 
a case ; yet the Court, if it touches the sul^eet, must go 
to that extent.^ So also it has been held in this country 

* Kerr, Ini„ 77- that edffect, express or implied. 

* V. Two7't^ 16 Ves., 129. Mayne*s Hindu § 276. 

^'hero is nothing to prevent one • But if there be lib express 
eo sharer being the tenant of all contract of tenancy, the occapa- 
the others and paying rent to tion of one tenant ia coimnbni 
t.hem as such. But the mere fact does not establish that relation 
that one mein ber of a family holds between him ami the others. . 
e'^.clusive occupation of any pai^t Jiailny v. Xi. BL, d Oh. 

of the property, carries with it App^, 180. 

iio undertaking to pay rent, in ^ v. JTicorj?, 16 /ycV*, 128* 

the Ahsenco of some agreement to 1^. 
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. liliat tlie Courfc will Dot genarally mterfere by Injtinctioii 
to control a tenant in common dealiog with joint pro- 
ji^ty which is rightly in hb possession, onbss those deal- 
ings threaten to be of a destr active character.^ 

If one tenant in commpn is doing merely what any other 
owner of land might do, the otlier cannot have an Injunc- 
tion merely on the ground that ho does not choose to do so, 
since each tenant has a right to enjoy as he pleases. 
But, if the act amounts to destruction, the Court will in- 
terfere.^ The destruction of the thing itself is an ouster,® 
When there are acts of positive and actual destruction 
-an lujunct'on will be granted, since such acts are not done 
in the logitiinate exercise of the enjoy moat arising out 
of the nature of the party’s title to that, which belongs to 
him and the other party. It is apprel^ended that the 
Courts of this country will also interfere, where the 
wrong-doer is insolvent or incapable of paying to the other 
the excess of the value beyond his own share. 

As regards trespass, it is a peculiar incident of the 
estate of tenants in common that there cannot be a 
trespass as between themselves, unless the act amounts to 
ouster, for each of them is alike entitled to use and 
enjoyment (subject, it may be, to a subsequent duty of 
accounting for profits), and all acts of use and enjoyment 
in; an ordinary coftrse and accoTding to the nature of the 
subject-matte?; are presumed, in obedience to a well-known 
principle, to he done in exercise of that lawful riglit.® 

And though the Courts will not generally interfere 
between co-tenants on account of dealings with the 

* Sialkarit v, Gopal Panday, 20 R., 168, 169(1873); AHhurw La, mb, 
W. li., 168, 160, 170 (1873) ; s., c. 12 2 Dr. & Sm., 428. 

B. L. R., 107. ^ Wilkinson v. Haygarth, 16 L, 

• » V. TmH, 16 Ves., 128; J. N. S., Q. B.. 103. 

ATo^Av. Thomas, 7 Ves., 589; The * Ttvort Twort, supra, IZh 
Durham and Sumierlami Railway * Pollock and Wright on Pos- 
Wawn, 3 Btjav., 110, cited in seflsioii, p. 87. Pollock on Tort, 
Sialkarit 
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common property not involving destractive waste, it will 
in cases of ouster compel a tenant to allow his co-tenant 
a proper share in the onjojnnent of the joint property, 
when the former has excluded the latter therefrom.^ 
But in the case of exclusion caused by proper cultiva- 
tion, to entitle the plaintiff fro an Injunction by reason 
of trespass and ouster, that ouster must have been in 
denial of the plaintiff ’s title.^ 

In England, iiiasmuoh as co-tenancy is an uncommon 
form of estate, and the Courts have not shown any special 
facility in granting Injunotions between co-tenants, such 
Injunctions are of very rare occurrence. In this country, 
as might be expected, questions of this nature arise much 
nioi'e frequently between co-owners than in England, and 
the decided cases are numerous. There are many cases in 
which an Injunction has been granted, and in soiiie^ very 
general language lias been used as to the right of a part- 
owner to restrain his co-owner,^ So the proposition that 
one co-sharer has an absolute right as a general rule of 
law to say to his co-sharer, you shall not cultivate that 
land in any way without my consent,’’ and to enforce that 
right, at least in the absence of any special circumstances, 
by claiming an Injunction in a Court of law, has, for its 
support, the language of some learned judges in delivering 
judgment upon cases before them.^ But it may well be 
open to consideration, whether the expressions used in 
some of these cases, if taken as unqualified propositions 
of law and without regard to the context, are wholly 
correct. On the other hand, a rule in conformity with the 
English decisions has been acted upon in a number of 


• John Stalkartt v. Oopal Pan- 
day, W. R.. 168 (1873). 

• Watson <i? Co. v. Ram Chand 
Dutt, I. Li. R„ 18 Cal., 10 (1890). 

• See cases cited in The Sham- 
nugger Jute Factory v. Ram Na- 


rain Chatter jee, I. R., 14 Cal.^. 
2^)0, Wilson, J. (1886). 

^ IK ■ . ' ' ; ■ ' ■ ^ 

• Ram Chand Dutt v; Watson^. 

I. 1j, R., 15 Cal., 219, Wilson,. 

J. {1887)^ 
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-eases, ^ and it has been contended upon the authority 
of English decisions, that an Injunction between co- 
sharers is a thing which either ought never to be 
granted, or at any rate only under very unusual circum- 
stances* 

^VBut, though, of coi\rse, the principles on which 
English Courts administer the remedy by Injunction 
inust betaken to be those which the Legislature meant to 
affirm in the Specific Relief Act, still the circumstances 
of this country are very different from those of England ; 
and it would be a dangerous thing to aisiinie that, 
hecause the Courts in England have very rarely found it 
necessary to grant an Injunction as between co-sharers, 
in order to prevent multiplicity of suits or upon any 
other grounds, Courts in this country may not properly 
bo somewhat less rigid in doing so. The circumstances 
•of the country are diff'erent ; the positions of co-sharers and 
persons with partial interests in land are very different 
from those in England ; and the interests of part owners 
may here require protection by Injunction in classes of 
cases in which it is not necessary to grant it in England. 
There is a largo number of cases which go to show that 
the remedy by Injunction may in this country bo given 
in cases between co-sharers, when the circunistances of the 
•cases are sqcli as t« render it necessary, in order to secure 
those objects ,\vhich, according to the law, should be se- 
cured by Injunction. Particularly, since the passing of 
the Specific Relief Act, an Injunction may properly 
bo granted, if, on a consideration of the facts of the 
case, the Court tliinks that that remedy is necessary in 
order to prevent repetition of injury and multiplicity of 
suits.”^ 

' Sve cases cite J, Wilson, J., * Mam Chand Dutt v. Wa/tfon ds 

in The Shamnwjgur Jute Factory Co.. I. L. R., 15 Cal., 214,219, 220 
Co. V. Mam Narain Chatterjee^ (^887^ per Wilson, J* 

J. Li. R., 14 Cal., 201 (1886). 



3^0 

The Oourt has therefore to acoede to oithor oT 

these extreme pr opositions*'^ regard to the eon - 

diet of cases and in particular to those ctises which appear 
to lend support to either of the extreme propositions meii^ 
tioned, it must be remembered thiit the observations 
therein should rend and understood ■with reference to 
the partionlar facts of the case dealt with and the parti - 
oular uemedy sou^t in that oase> It has been said that, 
until the decision of the Privy Council in the case of 
Vf/ atson ^ Co* v, Mamehunil i^&Te -seemed to be but 

little authority in decided eases to show how far- courts 
of justice will interfere to conteol the use of property: as 
between joint owners, or how far they will leave those who 
are dissatisfied with its use to seek a remedy by partition> 
Py that case and the* decision in Ijaelimesmar Shxgh v, 
MafioioaT* UosRein^^ the Privy Council have practically 
settled the rights of owners of lands which are held 
jointly.^ The latter of the Privy Council cases stated the 
summary of the decision in the former suit as follows, 
namely^ that the Courts should be very cautious of inter- 
fering with the enjoynient of joint estates as between their 
co-owners, though they will do so in proper cases.'^ The 
Privy Council have also intimated that the rule as to rights 
of persons holding land in common in Pengal was hardly 
to be found in the arxalogy of JSnglisb cases, but might 
be derived from the direction in section 9 of BengaL 
Regulation VII of 1632, namely, that where there should 
be no specific rule, the case must be decided according to 

Main Ohanct J>utt v, Watson db war- Hosssin^ I. 1*. K,., 19 Ca>l., 2(i4 

Co., I. K.., 15 Cal., 219 (1887). (1891), Lord Hbbhouso. 

* Notiun^ X.all ChneJeerhutty v. » I. L, R., 19 Oal„ 253 ; o., 

BincLdhun. Chundsr ChuckerbtUty, R., 19 1. A., 48 (1891). 

I. L. R., S Oal., 709 (1882), where • RoTini Sittyh v. •/. 
a claseihcatlon is given of the case I. R., 21 Cal., 3|0, 343, 314. 

(1893), O’lCinealy and Ameo/- 

* X L. R., 18 Gal,, 10 (1890) ; AU, JJ. 

s. c.. L. R., 17 I, A., 110. » I. L. R,, 19 Cal. at p. 265, J 

* Lachmsstoar JSingh ' yr. Mano- 
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equity aod^ qonscieuce.^ lu disputes he- 
tween members af d joint Hindu family with respect to 
joint property, the exercise of the Court’s jurisdiction to 
grant relief by Iiijnnetion should be confined to acts of 
waste, illegitimate use^ of the family property, or acts 
amounting to ouster.^ ^ 

; Some particular instances of use of joint property in 
which the interferenoe of the Court has been sought are 
given in the following pages. The cases therein cited 
must, however, bo read in the light of the principles here- 
inbefore stated. 


Cultivation may, or may not, according to the circum- («)CuUivationr 
stances, constitute an act entitling a co-sharer to relief by 


damages or Injunction. In an early cuse^ it was held that 
mere infriugeinent of right by reason of cultivation will not 
support an Injunction, and that the remedy for such in- 
fringement lay in damages.^ In subsequent cases which 
will be shortly noticed the question was variously dealt 
with, and was in large part finally settled by the leading 


case decided by the Privy Council of Watson ^ Co. \\ tvafmfi Jb Cc, 

- - - • V. Ram Chanda 


Ram Chand Dutt} In that case the Watsons who were 


originally in possession of the whole mouzah but at the 
date of suit had two annas only, had built factories, re- 
claimed’ waste land, and cultivated indigo thereon. The 


District J.udge at'tho instance of their co-sharers granted 
an Injunction against them prohibiting the growing of 
indigo. The High Court upon the ground of ouster upheld 
the Injunction, but modified it, so that it became im 


• Watson db Go. v. Ram Chand 
Dutt. I. L. E., 18 Cal.. 17 (8190). 

• ^Inan^ Ramrav v. Gopal Bah 

h. R., 19 Bom., 269 (1897) ; 
alfio to the rights of 
parcooera inter se. May ne’« Hindu 
fljaw, § 275. Odnpat v. A nnaji, I. 
23 Bom., 144 (1898). 

• Crowdy V. Inder jRop, 18 W. R., 


408 (1872). 

♦ Ouster is a question of fact ; 
and mere cultivation is not ouster. 
Ram Chand Dutl v. Watson <Ss Co., 
I. L. R., 15 Cal., 217, 218 (1887). 

* I. L. R., 18 Cal., 10 (1890) ; s. 
c. in High Court, I. L, E., 15 Oal.y 
214(1887). 
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Injunclion against growing indigo in snch a manner as 
to exclude the co-sliarers. The Privy Council held that 
there was no ouster involving denial of title, the exclu- 
sion of the co-sharers not being in denial of their title, 
but simply with a view to self-protection, and refused an 
Injunction but gave compensation only. It laid down 
the following rules : — (1) That the Courts should be 
cautious of interference with the rights of co-sharers ; (2) 
that the circuinstanees of this country and its law were 
to be considered ; (3) that where a co-sharer is in actual 
occupation of land not actually used by another, cultivat- 
ing in a proper course of cultivation, and that sharer 
resists a co-sharer not in denial of title, but with a view 
to self-protection, there should be no decree for joint 
possession or Injunction, but damages only should be 
^iven. 

In other cases an Injunction has been granted against 
u. particular form of cultivation. So in the case cited 
below ^ the plaintiff sued to restrain defendant from 
growing indigo on (1) khoodkhasb land, and (2) on lands 
which were the ijmali ryoti lands of all the joint pro- 
prietors of the village in which plaintilF and defendant 
were co-sharers. In respect of {V) khoodkhast land the 
defendant clearly had no right. In respect of (2) namely 
the other land, such land .was ryoti wlwch the defendant 
had attempted to cultivate by force. The f'ourt held 
that, if no immediate injury were likely to arise from 
the cultivation of the ijmali lands with indigo, it would 
probably be advisable to leave the plaintiff to his remedy 
by an action for damages, but that there was an immediate 


* Orowdie y. Bhikdaree Singh 
W. R., 41 (1871). Thia decision 
merely lays down that one co. 
sharer cannot interfere with the 
ownership of another without 
bis consent, whether (1) he in- 
terferes by taking khag exclusive 


possession of the land which 
belongs to both jointly, or (2) 
interferes by disturbing th^ 
occupation of joint ryots against 
the will of those ryots. Phear, 
J., Fareedoonissa v. Ram Onogra 
Singh, 21 W. B., 18 (1873). 
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injury as the produce of the lands was hypothecated for 
the rent : that if a crop of indigo was substituted for 
the ordinary crop, it would become valueless to all but 
the particular persons who have the means of converting 
the plant into the manufactured article, and an Injunction 
was granted against the cultivation of indigo without the 
consent of all the proprietors or of the ryots who held 
tenures on the ijmali lands* The facts of this case ap- 
pear not to bo within the principle in the leading decision. 
The wrong-doer was not in actual occupation of land not 
used by another. The ryots were in occupation. There 
was an attempt to cultivate by force. There was other 
injury than tliat which is involved in the alteration of 
the condition of property by mere cliang(3 of cultiva- 
tion. The rights both of the ryots and co-proprietors were 
infringed, and the value of the land as a security was 
^diminished. 

In a subsequent case^ it was held that, if a co-sharer 
has wrongfully taken exclusive possession of portion of 
the joint property and has been cultivating indigo thereon 
without the consent of the co-sharers, the plaintiff would 
have the right to ask that he be turned out of exclusive 
])OSsession, and also that he be prohibited for the future 
from doing anything on the land which is the subject of 
^suit, which a co-sluu-er of the phrintiff has no right to do. 

This particular case was remanded to the lower Court 
for trial upon the issue of the alleged wrongfid exclusive 
possession. The allegation was that the defendant had 
•cultivated the land after wrongfully turning the ryots out 
of it. The Court held that, if that allegation could be 
made out in fact, the plaintiff would be entitled to an 
order ejecting the defendant from exclusive possession and 
an Injunction restraining him for the future from doing any 
act which was inconsistent with the joint proprietorship. 


Mcwdonald v. Lalla Shib Dyal, 21 W. H., 17 (1874), 



(£) Building. 


■■■ ...viNJU^ciidsm agai^bt' 

Tie facts in fhis case also 

lM>se leading decision, thei^ iDeiog a 

both of tie co-sharers and the ryots. 

To support a claim for an injnnction the plaintiff 
show that he himself wished to^culti’rate the 
with his co-sharer, that he hg^s not been ooDshlted as to 
its cultivation, and that he ohjects to its being cultivated 
in a particular mahner on his behalf jointly with others. 
It is not sufficient to say that os joint proprietor he does 
not wish that indigo should be grown, not on his behalf 
but by or for any one in the monzah.^ A defendant has 
no right to complain of delay, where it has operated rather 
as an advantage to hiinself.® In other cases an Injunc- 
tion against cultivation has been granted under circum- 
stances somewhat similar to those in the leading decision.^ 

As is the case with regard to the right of cultivation, 
the decisions respecting the erection of buildings are of a 
varying character. In some, general language is used 
which it is not easy to reconcile with the limitations con- 
tained in others, even after making allowance for the 
peculiar facts and circumstances of each case. 

Every oorproprietor has a right of veto to forbid 
anything been done to the common property without his 
consents With a view to enforce this right a person can 


* Nundun Lall v. Lloyd ^ 22 W. 

74 (1874) ; see Mohima Chunder 

Ghoss V. Madhuh Chiindar Nag^ 
24 W. B.,80 (1875). Iw Ram Ohand 
J>vAt V. WaUnon iif Co., I. L. B., 15 
Oal., 220 (1837), the Court doubt 
ed whether cultivation of indigo 
chuld he absolutely restrained, but 
(granted an Injunction restraining 
, its oultivation in such a manner 
as to exclude the oo-sharer. 

* Idoydv^ Rib^o Sogrdy25 W, B., 
313(1876). 

* Stalfcart y. OopalPandayy^W^ 
1^, 168 187^ ; a. cs., B. U B., 


197 ; Lloifd v, J^ibee Sogra, 25 W. 
B., 313 (1876), where a decrt*e for 
joint possession, damages and 
injunction were given upon tho 
ground that it would be ineifeo- 
twal to leave the plaintiff t<> an 
action for damages from time to- 
time. 

♦ Jankee Singh v. JBukhodriie 
Singh, a, I>. A. (1866), 761. [The 
proposition is too widely statpd 
In the matter ^pf the p^f^tlon of ' . 
Thakoor Chunder Parc^manick;. B. 
li. H., Sup. Vol., 697 n. 6 (1866), thd?- 
Coui’t aaid, * We ate not prepared 
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s«0 to restniin his co-sbarers^^ fr building oil the conimoii 
|>rdperiy;^ One of several co-sharers of joint uiidivide<I 
in'Operty has no right to erect a building on land which 
forms a portion of such property so as to inaterial] 3 ^ alter 
the condition thereof without the consent of his co-sharers.‘^ 
A co-sharer who has purchased the rights of ryots having 
a right of occupancy for agricultural purposes may not do 
that which they themselves could not have done, namely^, 
convert the land into a dwelling-house and its a^ipurtenan- 
oes.^ Maiiy, and perhaps the majority, of the decisions on 
this point, in accordance with the terms of the Specific 
Helief Act, have limited the issue of an Injunction to cases 
where the building causes a material and substantial injury 
not remediable by coiiipensaiion or partition.^ In the 
first place, the Court will ascertain w'hether the j^laintiff 
has any strict right to prohibit the defendant from the 
particular act complained of. Then, if such right be 
made out, the question arises whether he is in a position 
to enforce that right and to ask the Cort’s assistance, and 
then in what form, if any, relief shall be given Relief, 
in the form of un Injunction, is in the discretion of the 
Court. The Court is not bound to grant an Injunction oven 
if the defendant have exceeded his strict rights.® The 
Court will enquire into all the circumstances of the case, and 
will see what is fair and reasonable as between eo-sJharers r 


to accept this rule as 
[Each sharer is entitled to every 
portion of tlie land ; JDwatkanath 
JBHooytia OoxheerutlH Jihooyea , 12 
B. L. 3R., 190 n. (1871)]. 

■ jfe. / followed in Baftoo TtuIut- 
€ieoncirain Singh v. I’oolseenafain 
Singh, B. A. (18a7), 765. 

® Shsoperahad Singh v. X^eelct 
Singh, 12 B. B. B., 188. 191, 192 n. 
<1873) ; Afaastirn MoUah v. IPctnjoo 
" &hosamee, 21 W. B., 373 (1874) ; 

Ouru Das Dhar v. Bijay a Gobinda 
^ Baral. 1 B. L.. R.. 108. A. C. 


(1868) ; and cases cited in last 
two notes. 

• Jugut Chundar Boy Chowdhry 
V. Ei*han ChumUr Banerjee, 24 W. 
B., 220 (1875). 

V. post. 

• mTt&guf Ohunri^r Roy Ohotndhry 
V, Rshttn Chunder Banerj^e, 2i "SSF, 
B.. 220, 222 (1875). 

• Massvm. MoUnh v. Rdtijon OhO' 
eamee, 21 W. K., 373 (1874) ; J^tgut 
OfiundeT Roy Chowdhry v , Mahan 
Chuncler Banerjaa, 2^ W. R., 220 
(1875). 
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and, if wliat has been done js neither unfair nor unreason- 
nblo, then, whether it be in accordance With the strict 
rights of the parties or not, the Court has a discretion to 
leave the plaintiff to his strict i^emedy by partition or any 
other remedy he can maintain.^^ The act complained of 
must be injurious, and the teriii/‘ injury ” means something 
substantial, something that materially affects the position 
of the parties,* aiid which, in the ease of an injury com- 
mitted, cannot be remedied upon partition.® The Court 
may interfere in a proper case, as where the injury is 
of a permanent or recurrent character,^ or where there is 
denial of title or exclusion, since such exclusion amounts 
to a forcible partition.® Hut there is no such broad 
proposition as that one co-owner is entitled to an Injunc- 
tion restraining another co-owner from exceeding his 
rights, absolutely and without reference to the amount of 
-damage to be sustained by the one side or the other from 
the granting or withholding of the Injunction.® And 
the fact that the plaintilf has given notice of objection 
do what is threatened before it bus been carried out, 
does not make the grant of the Injunction a matter of 
course.’' A plaintiff is not entitled to judgment upon 
-a ground which is inconsistent with the case set out in the 


• Mohrma Chtimler Ohofte v. 

Mad huh ChnncLe?' W. R., 

SO (1875). 

• Joy ChtindeT Hukhit v. Jiippro 
■ Ghti/Vn liulcJiit, 1. L. R. , 14 0»tl. , 
236. 238 (1886). 

• Paras Ram v, Sherjity I. L, R., 
9 All., 665 (1887). 

^ Rajendro Intll Gosimuni v, Sha- 
ma Churns lAxhoriy 1. L. R., 5 Cal.. 
194 (1879). 

» Guru I>as iJhar v. Rijaya 
<Gohinda Raraly 1 R. L. R. . 103 
XlS68)i ; Shadi v. A nnp Singh y I. L,. 
R., 12 All., 436, 438 (1889) ; Rajen- 
uiro Rail Goswami v. Sftama Chum 


Rahoriy I. R.. 5 Cal., 188, 190 
(1875)). See vAao^Masslm Mo ft ah v. 
Parijoo O hossamee, 21 W. K., 373 
(1874). Where a sharer is not 
e»»titled to exclusive possession an 
order of the IVIaj^istrate will not 
sanction it. Rajendro Rail Go9.^ 
■wami V. Shama Chum Rahoriy 1. 
R., 5 Cal., 188 (1870). 

• 'Phe Sharnnuggar Jute Factory 
Co, V. Rain Narain Cftatlerjeey 1, 
R, R.y 14 Cal., 200 (1886) [followed 
in Joy Chunder Rukhit v. Bippro 
Churn Rukhity I. L. R., 14 Cal., 
2;i6, 239 (lb86)J. 

’* 11 ^ 
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plaint,^ Where an Injucntion has been granted, and 
there is an .appeal against such order, it is for the 
appellant to show that the lower Court has exercised a 
wrong discretion, otherwise the appellate Court will not 
interfere*^ , 

The building may, or may not, have been erected at tbo 
date of suit. 

In the first case, a mandatory Injunction is usually 
sought directing the demolition of the building. There 
is a considerable difference between a case in which the 
other co-sharers acting with diligent watcdi fulness of their 
rights seek by an Injunction to prevent the erection of a 
permanent building, and a case in wliicb, after a permanent 
building has been erected at considerable expense, a co- 
sharer seeks to have that building removed.^ Even if the 
defendant have not a strict legal right to build upon the 
joint land, the case may not be one in which a (^^onrt of 
Eciuity ought to give its assistance for the purpose of having 
the wall inilled down. A man ma}’' insist upon his strict 
right, but a Court of Equity is not bound to give its assist- 
ance for the enforcement of such rights,'^ In a case in which, 
after a permanent building has been erected at conshler- 
able expense, a co-sharer seeks to have that building 
removed, the principle which seems to liave been settled 
by the deciisions of •the Calcutta Court is this, that though 
the Court has discretion to interfere and direct the 
removal of the building, this is not a discretion which must 
necessarily be exercised in every case ; and, as a rule, 
it will not be exercised unless the plaintiff* is able to 


. * Nabin Chandra Milter v. 
Mah es Chandra MU ter , 3 B. L. R,, 
App., Ill (18G0). 

9 Shadi V, Anup Sin(/hf I* B. 
B., 12 An., 436, 438 (1889). 

^ L,all Chuckerbiitty v. 

Bindabun Chunder Chnckerhuttyj 
I. li. K., 8 Cal,, 708, 709 (1882); 


Paras Pam v, SherjU^ I, ti, R., 9 
All., 004 (1887). 

Lala Biswamhhar Lai v. Raja- 
ram, 3 B. L». R., Ap., 67 (1869) ; 
Massim MoUah v. Pa'njoo Ghora- 
mee, 21 W. R., 373 (1874) ; Mohima 
Chunder Ohose v. Madhub Chunder 
Nagy 24 W. R., 80 (1875). 



«bpw (I) that injury - Ims ^<5rited to him 1>y reason of ifco 
orectioa of the builtiing ^ ; arid {2^' that their^ has beOa no 
acquiescence ^ or delay ^ on bia paiHb arid perhaps further 
that he took reasonable steps in time to prevent the ereotiori^ 
Even if the^efendant m within W 

rights, and the honse has been verected, the assertion of the 
plaintiff’s strict I’ight nilght be attended with ioss to the 
defendant, which would be out of proportion to the relief 
which the plaintiff asks for* The Oourt ought to enquire 
whether under all the circumstances the cuds of justice 
cannot be satlsSed by some 1 ‘emedy other than a xnandatory 
Injunction.® The Courb will the more readily interfei-e^ if 
the buildings he of a kctcheha ohai*acter and of no value*"^ 
The rule laid down by the decisions of the Calcutta 
High Court has been stated by the Allahabad High 
Court to be that when a joint owner of land, without 
obtaining the permission of his co-owners, builds upon 
such land, such buildings should not be demolished at the 
instance of such co-owners, unless they prove that the 


» JLaia Mi^wambhar Lat v. JKaJa- 
3 H. Xj* Ap- , 67 ; Sri Ohand 
V. Nini Ohanti Safiu^ 6 li. Ij. R.., 
Ap., 25; Mohima Chunder Ohose 
V. Madhub Chunder NaOt 24 W. 
Hr., 80; Joy ChnnUer Hukhit v. 
lilpX^ro Churn JRukhit, 1. L/. R., 
14 Cal. , 238 (1886) i Majendra Z.at 
V. jS/uitma Churn Zdihiri^ 
I. Ij, R., 5 Cal., 192 (1879) ; Shadi 
V. Anup Singht I. t*. R.» 12 All,, 
437, 438 ; Parait Ham yr. Sherfit, 
I. L, U., 9 All., 664 (1887) ; JSTocury 
JmH ChucJc^rhtiity v. Bindabun 
Chunder Chuckarbutiy^ I. Xj* R., 
8 Cal., 70S (1882). 

• I^ocury Ball Chucherhutly v- 

BivVdabun Chunder Chu^kerbutty, 
I. I.. R.. 8 709 (1882)^ Baras 

Bam yf, Shsr:fiir t, Ij. It., 9 A11.« 
664(18^). / 

• Jdnke4 ^nffh r. BukhoOrta 


Sinfxh, S. I>. A. (IBuG), 761 ; Baboo 
Indurdeonarain Singh v. Toolsoo- 
narain Sfnghy S. T>. A. (1857)^ 766 ; 
Mentsim Moltah yr^BanJooGhorarnee^ 
21 W, R.. 373, 374 (1874) ; Shadi v* 
Anup Singh, 1. Ij* R., 12 All., 437> 
(1889). * 

* Shadi V, 0 imip Singh, I. Ij. 
R., 12 All., 4559 (1889). 

* Jffocury Lall Chtickerbutty 
Bindabun Chunder Chuckerbutty, 
I. ti. R., 8 Cal.. 709, 710 (1882X; 
JParas Bam v, Shery it, I. Ij. R.^ 9 
All., eki4, 665 (1887). 

* Afassim AfoUah v. Pat^oo 
Ohoramoe, 21 W. R., 873 (I874Kt 
Jugut Chunder Boy Ohmodhryri^yfi 
Behan Chunder BaneTf^^ee, 24 

R., 220 (1875). / 

» Shadi V. Anup Singh, I. I4 3^* 
12 A11., 436, 439 (18^J. 
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a,ctl03i of tbeir joiat o woei? in Uuildmg upon joi n t land has 
^nsed them a material and substantial injury suoh as 
dahi^t i>e remedied by parti tian of the joint iand.^ And 
the mere circumstance of a building^ being erected by 
a joint owner of land without the permissibix of his oo^ 
owners and even in spite of their protest, is not sufHciont 
in itself to entitle such co-owners to an Injunction, 
tinless they can show that the building has caused such 
inaterial and substantial injury as a Court of 15quity*could 
not remedy in a suit for partition of the joint land.* 
^he Allahabad High Court, however, have recently held 
that one of several joint owners of land is not entitled 
to erect a building upon the joint property without the 
-consent of the other joint owners, and an Injunction may 
be granted, notwithstanding that the erection of such 
building may cause no direct loss to the other joint 
owners.® 

One of two tenants in common of a Jjarty wall may 
have an injunction to restrain alterations in the wall> 
If a sharer without the consent and against the will of 
his co-sharer threatens or commences to erect a building 
upon the common property, in such a case, inasmuch 
as one co-sharer has no right without the consent of the 
others to alter the condition of the joint property, he may 
be restrained by Injunction. The suit must, however, be 
brought by a party when either the infringement of his 
right is first threatened or commenced. If he stands by 
and suffers the building to proceed to a considerable 
extent, his consent to the erection will be implied there- 
from, and he must fall back on his remedy, if any, in the 

* P'aro# JZam v. !• I-*- 

M., 9 All., 6©5, 66a— 666 (1887). 

f 665 , ^ ; J'oy Chunder 

Jkxikhit V. Bij^ro Chuf'n Mukhit, 

I. Xi. 14 Ca 3 ., 236 ( 1886 ). 

^ JSkha'^ V. Jmtiaz-uddrirtr^ 

I, Ij, B;., 18 All., 116 (1895). 


* Kanakayya t . Nax'asixnhula^ 
I. I/. H., 19 Mad., 38 (1895) ; the 
head i>ote is liable to mislead. 
There was injury as for instance 
the exclusion of the plaintiff from 
the use of the top of the wall. 
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form of an action for damages, if any, done to tlie common 
property.* If a plaintiff raises no objection when tbe 
building is cominenced, but stands by and allows tlie 
defendant to expend a considerable sum of money on the 
building before instituting his si^it, an Injunction will be 
refused.^ The cases above cijted ® must be distinguished 
from those in which a stranger has with knowledge 
of the plaintiff’s exclusive title trespassed upon land; 
by building thereon, and those to which the equitable 
doctrine of estoppel by acquiescence would be appli- 
cable. The rules of equity applicable to trespasses by 
strangers are different from those applicable in the case 
of co-sharers.'* 

Similar consi«lerations apply in the case of excavations 
by co-sharers as apply in the case of buildings. It must 
be shown that the excavation has caused a subshintial 
injury inateriall}^ affecting the position of the co-sharer,^ 


• Jankm Singh v. Ihikhooree 
Singh, S. D. A. (1856), 7(11; Baboo 
IndwrdbonaYain Singh v. Toohee 
Narain Singh, H. D. A. (1857), 7(i5; 
1 B. L. R., A. C., 108 (1808); I. R., 
12 AU., 4:^0 (1889). 

• Nocury Lall Chuckurbutfy v, 
Bintlabun Chmnler Chuchp.rhnUyy 
I. li. R„ 8 Cal., 708 (1882); 
Holkmay v. Shmich Wahed AH, 12 
B. L. R., 192» (1871). 

• In the following cases Injunc- 
tions were granted -.—Jankee Singh 
V. Ihikhooree Singh J>. A. (1856) 
761 ; Baboo Jndurdeonarain Singh 
V. Toolsee Narain Singh, S. 1). A. 
(1857) 765 ; Guru Das iJhur v. 
Bijaya Qohinda Baral, 1 B. Ij. R., 

A. C., 108 (1868) ; s. c., 10 W. R.. 
171 ; Holloway v. Wahed AH, 12 

B. L. R., 191 note (1871) ; Bajetidra 
Ball Oosmmi v, Shania Churn 
Bahiri, I. L. R., 5 Cal., 188 (1879) ; 
Shadi Vi Anup Singh, I. Li. R.. 
12 All., 43(5 (1889);" and in the 


following rofusocl ; — 

.8 B. li. R., App., 67 (1869) ; Sri 
Chand v, Whn Chand Sahu, 5 B. 
li. R., Ap., 25 (1870) ; HoUovyay v. 
Wahed AH, 12 B, L.. R., 188 (1873) ; 
HoUoimy v. Wahed AH, ih., 189, 
note (1871); Maseim Mollah v.. 
Banjoo Ohoramee, 21 W. R., 373 
(1874) [it innst bo shown no other 
remedy will be suflicient] ; Jugat 
Chunder Roy Qhoimihry v. Eshan 
Chunder Banerjee, 24 W. R., 80- 
(1875) ; Nocury Ball Chuckerbiitty 
V. Bituiabun Chunder Chnckerlnilty, 
I. L. R., 8 Cal., 708 (1882) ; Sham- 
ntigger Jute Factory Co, v. Ram 
Narain Chatter jee, I. B. R., 14 Cal., 
189 (1886) ; Paras Ram v. Sheryit, 
I. B. R., 9 All., 661 (1887). 

^ Paras Ram v. S her jit, 1; Xj„ 
R., 9 All., 663, 664 (1887). • 

• Joy Chunder Rule hit w Bippro 
Churn Rukhit, I. B. R., 14 CaU,^ 
236 (1886) ; 24 W. R., 80 (1876). 
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and not remediable on partition ^ before a mandator/ 
Injunction will be issued directing the defendant to fill up a 
tank, excavated by him on the joint land, and to restore 
that land to its former state,* The fact that a portion of 
the laud on which a tanl^ had been excavated by tlie de- 
fendant was fit tor cultivation does not constitute an injury 
of a substantial nature such as would justify an order re- 
storing the land to its former condition.^ Where, in the 
case of a tank, the plaintiff did not allege that he had been 
excluded, from the part of the land in which it had been 
excavated or that he desired to appropriate it to any other 
purpose, and that he had been prevented from doing so, and 
the land taken formed but a very small portion of the joint 
property, it was held that tfie plaintiff had not suffered any 
injury by wliat had been done, and his suit was dismissed.* 

The ordinary cases of alleged injury are those caused (d) Other 
by cultivation of, building upon, or excavation of the 
joint property. There may, however, be other acts 
entitling a sharer to relief against his co-sharers such as 
waste by felling timber, destruction of the family dwell- 
ing-house or other fiimily or joint property.^ Whether, 
however, that relief will be by way of an Injunction will 
depend upon the further question whether the circum- 
stances of the particular case admit of such a remedy 
upon the pvinciples* laid down in the Specific Relief Act 
and the decision^ cited in the preceding pages. 

It has, however, already been pointed out that mere 
user of land to the profit of a co-shafhr without damage to 
others, such user involving neither an alteration in the con- 
dition of the land nor an exclusive possession, constitutes no 
infringement of the co-owner’s rights. Therefore, whero 


* Paras Ram v. Sherjit, I. L, 
B.,*9 All., 661 (1887). 

• Joy Chundftr Rukhit v. Bippro 
Chunder Rukhit ^ I. L. R., U Cal., 

m (1886). 

^ lb. 

W, IR 


^ Mohima Chunder Ohose v. 
Madhub Chunder Nag, 24 W, R. 
80, 81 (1875). 

* See Act 1 of 1877, s« 54, 
IlL (»). 

26 
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a fevry was established by a ep*K>wuei', atid the other sharers 
were in no way excluded or ' otherwise dainnified, they . 
were held to have no cause of action in respect thereof*^ 

The foregoing rules may be thus summarized i-r-fl) 
The Courts will, in all cases, be eOautious of interferenee 
with the possession and enjoyment of joint property* 
(2) If one co-sharer uses the joint property to the greater 
profit of himself, but without damage to the co-sharers, there 
is no cause of action^ (3) Inasmuch as each co-sharer 
is entitled to a portion of every part of the joint property, 
the Courts will not as a general rule enforce merely strict 
rights and will not interpose where the user is slightly in 
excess of the right. (4) Where there is an infringement 
of a character which is sufficiently substantial to entitle to 
some relief, tbe Courts will, in tbe determination of tbe 
puestion whether an Injunction should be granted, consider 
whether the injury is adequately remediable by damages 
and partition. If that be tbe case, an Injunction will be 
refused. (5) In the particular case of alleged injury 
through cultivation in the ordinary course by a co-sbarer 
in actual occupation and sole use of the property, dam- 
ages and not an Injunction will ordinarily bo granted 
even though the cultivation has the effect of excluding a 
co-sharer, unless such exclusion is in denial of that co- 
sharer’s title, in which cAse an Injunction will , be granted ; 
such a rule being necessitated by the glimate, soil and 
other peculiar circumstances of this country in which 
lands are ordinaidly%uitivated in common. (6) In all 
other oases an Injunction may be granted wffiero the act 
complained of involves tbe exclusion of the co-sbarer, or 
some other material and substantial injury not remediable 
by pai’tition or damages, such as the material and injurious 
alteration of the nature and condition of the property * to 
which the parties are jointly entitled. 

» JLachfn€Stcar Singh y, Sf^tnowar v. where the facts of this 

lit. R., 19Cal,,253(1891)5 case are {nvoh. 
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§ 79, It was an old and well-establislied doctrine per- Persons for 
staining to the jarisdictiou of equity by Injunction against tion.s against 
: it was not exercised as against a stranger to the ^ 

premisos, without interest or title therein, or when no 
privity existed between the parties to the action, defendants 
being regarded as trespa.ssers, and as such 

liable to an action of trespass at law. A mere stranger 
might be inimediately dispossessed, and, if the facts did 
not show privity of title or irremediable injury, the 
Injunction, if already granted, was dissolved.^ Under the 
modern jurisdiction, it is still necessary in actions for 
perpetual Injunctions against waste, and in which such 
Injunction is the material or a substantive portion of 
the relief sought, to allege and prove privity of title 
between the parties to the suit. For the essential character 
of the tort of waste is, that the party committing it is 
in rightful possession, and that there is privity of title 
between the parties. If there be no such privity, there is 
no waste technically so called. In any suit, however, if » 
it be proved that any propei'ty in dispute in the suit is 
in danger of being wasted, the Court may grant a tempo- 
rary Injunction to restrain such act, or give such other 
order for the purpose of staying and preventing 4;he 
wasting of the property as the Court thinks It is 
possible, therefore, that such a temporary Injunction might 
■be issued against a stranger to the title. But in such 
case the waste, though waste in fact, would not be waste 
in its technical sense, and the Injunction would be 
granted as ancillary merely to the other relief sought in 
/the suit. The act of wa.ste is restrained not upon the 
ground that the privity of the plaintiff’s title demands 
such restraint, but for the purpose of preserving the status 
qm mte^ until decree. 


‘ High, Inj., § 666 ; Mogg v. MUeheU^ 12 Ir. Eq., 45 ; Mortimer 

Hick, 670 ; Wrixm v. Con- v. Gotir^l, 2 Cox . ^ 205, there cited. 

1 Ir. Eq*, ; Congleton v. • Civ. Pr. Code, s. 492. 
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In the case of waste property so called, as a general 
rule he only who has the remainder or reversion of tho 
inheritance is entitled to relief. Trustees may also sue 
to restrain and stay w^aste. So, if the legal estate is in 
trustees upon trust for a tenant, for life, with remainders 
over, and the tenant for life commits waste, the trustees 
have a right to sue to restrain the waste, and it is their 
duty to do so, if parties unborn are interested.^ As to 
coparceners, joint tenants, and tenants in common, mort- , 
gagors and mortgagees, landlords, persons entitled upon 
the death of Hindu female heirs and others, see the 
pages undermentioned. 

§ 80. It was a well-established principle of equity juris- 
prudence that in all cases where a bill for an Injunction 
would lie to restrain waste, an account of, and satis- 
faction for, the waste already committed was allowed to 
prevent multiplicity of suits as well as to afford complete 
redress, without compelling a resort to law. An account 
of the waste committed and a decree for damages might 
have been had in the Injunction suit. Such an account 
might have been decreed as between tenants in common. 
On tbe other hand, the general maxim was no Injunc- 
tion no account.”^ To this rule which had as its ground 
the divided jurisdictions of tbe Courts, there were several 
exceptions,® which it is riow unnecessa'ry to state. For in 
this country a suit may be brought praying for several 
reliefs in combination or in the alternative, A party 
may sue both for an Injunction and an account,, and 
may be awarded both remedies or he may he refused 
an Injunction and given a decree for damages and an 
account. 


» Kerr, Inj., 76, 76 : High, Inj., 
§§ 686 — 696 : so also trustees to pre- 
serve contingent remainders may 
sue 


• Parrott v. P aimers 3 My, 
K,, 632, per Lord Brougham. 

• See High, Inj., §§ 669, 670 f 
Kerr/ Inj., pp. 104—107. 



CHAPTER X. 

Injunctions AGAINST Xuisances. 


§ 81. NuISANCK aKNERAT.X.y. 

§ 82. Injunctions aoainst Nuisances. 
§ 83. Nuisances in respect of 
NATURAL Rights. 

(i) Air. 

(ii) Liight. 

(iii) Water. 

(iv) SupiJOrt. 

§ 84. Nuisances in respect of Ease- 
ments. 

(i) Air. 

(ii) Tnjxinctions against ob- 

strnetion of air. 

(iii) Light. 


(iv) Injunctions against ob- 

struction of light. 

(v) Support ; and Injunc- 

tions against withdrawal 
of : 

(vi) ‘VVator and Injunctions in 

respect of rights to 
water. 

(vii) Wiiy and. Tiijunction.s in 

respect of right of 
way. 

(vxii) Privacy and Injunctions 
to preserve ; 

§ 85. Mandator i" Injunctions. 


§ 81. A nuisance is a misuse or abuse of -a man’s own 
property or proi)rietary rights, or an nnautborized use of 
public property causing either danger to the public (in 
which case it is called a public nuisance) or merely damage 
to a private citizen (in which case it is called a private 
nuisance), and liot necessarily depending for its wrongful 
character on malice or negligence and not amounting to 
tresp5.ss.^ Trespass is the wrongful disturbance of another 
in his exclusive possession of proijerty. Where the infringe 
inent of the right is the consequence of an act which is not 
in itself an invasion of property, the cause from which 
the injury flows is termed a nuisance. In the one case it 
i^the immediate act which causes the injury, in the other 


» Undoi’bill on Torts, p- 219, et see Soltau v. De Held, 2 Sira. N* S* 
6th J5d. As to public nuisances, 142 ; Kerr, In j., 167 — 170. 


Nuisance 

generally. 



tile injury is the oons&queicice of an act done beyend the 
bounds of the property affected by it.^ The law with re** 
jffard to nuisances mainly depends ripon the ntaxim 
tuo xit alieivum, no7i ?u^<:/a^ whicli prohibits acts which are 
an abuse of tbe le^nl rights enjc^yed by a proprietor. The 
maxim cited applies only to,, cases where the act oom-- 
plained of violates some right, and an act legal in itself 
violating no right cannot be restrained by Injunction 
upon the ground of the wrong motive which induced 
it.* Torts arising out of nuisances may be either those in 
which the consists of some bodily injury^ such as 

that resulting from the keeping of unfenced excavations 
near a highway, permitting premises adjoining a highway 
or land of another to fall into a ruinous condition, tlie 
creation of noxious fumes and the carrying on of noisome 
oi’ noxious employment. The two latter forms of nuisance 
may also be conveniently dealt with under the next head, 
namely torts in which the damnum consists of some injury 
to property or interference with the ordinary physical 
comfort of human existence in such property. So one 
who brings or collects water upon his land does so at 
his peril, for, if it escape and injure his neighbour, be 
is liable, however careful he may have been.* And on 
the same principle a map who has called into special 
existence an electric current for 'his own purposes 
and who discharges it into the earth beyond bis control, 
is as responsible for damage which that current does to 
bis neighbour as he would have been if, instead, ha had 
discharged a stream of water 

Under the last-mentioned class of torts are those 
which consists in injuries to servitudes, whether hatur^ 
or cohventionaL ^Natural servitudes or natural rights are 
such as are necessary and natural adjuncts to the properties 

» Kerr. InJ., 1^, ^ ^ ^ ^ ^ 

* Seach, ^ 

^ meiehm^ v. li. B., 3 her, 189e« ^ I86u 
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to wliieh they the rights to air^ 

Support and water) and they apply universally. 
Conventional or acquired servitudes are not universal, but 
must always arise by custom, prescription, or express or 
implied grant. The right to the enjoyment of a conven- 
tional servitude is callecf an easement or a profit a prendre 
according as the right is merely a right of user or a right 
of acquisition. Of easements those in particular may be 
mentioned which relate to air, light, support, water and 
way. In a general sense every violation of an easement 
may be considered as a nuisance, although the convorso 
of the proposition does not hold true.' 

The coinmissioii of a nuisance gives rise to an 
action for damages, and in appropriate cases a nuisance 
threatened or committed will entitle the party suing to^ 
an Injunction. ‘‘ What makes life less comfortable and 
causes sensible discomfort and annoyance is a proper 
subject of Injunction/^ ^ The circumstance that the thing 
complained of may be a public nuisance does not prevent 
an individual vrho has sustained special damage over and 
above that suffered by the rest of the public from bringing 
an action which is the proper remedy in respect of 
injuries done to his own personal comfort and enjoyment. 
The action is usually brought by the occupier or lessee 
in possession, bujt the owner may sue on the ground of 
injury to his property either alone or conjointly with 
the occupier. ** To sustain a suit by a reversioner it is 
necessaiy that the wrong complained of should operate 
injuriously to the reversion either by being of a permanent 
character or by operating as a denial of right.^ The 
acts of several persons may together constitute a nuisance 

• Underhill, /o<?. / High, la j., •Kerr, Inj., 168—172; Land' 

Mortgage Bank Y. Ahnuidbhoy Sa- 

* Fleming Hielop^ 11 App. I. U. H., 8 Bom., 62,61, 

Cai., 697, per Lord HalsbuiT, t.- 86, 90 (1883) ; High, Inj., § 762;, 

XX. I Meinhardi v. 42 Ch. Bpelling* oi>. ctl., § ^3. 
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which the Court will restrain, though the damage occa*- 
sioned by the acts of any one, if taken alone, would be 
inappreciable.^ The Injunction of public nuisances is not 
favoured, and except for special and urgent reason, equity 
will not enjoin the erection of a public nuisance where 
its maintenance is a misdeineahour, subject to indict- 
ment.* The appropriate remedy for a public nuisance is 
by way of proceeding under criminal law, as for a 
private nuisance it is by way of action or Injunction.® 
There is a disposition of Courts of Equity to abdicate in 
favour of Courts vested with criminal jurisdiction the regu- 
lation as well as the punishment of acts which constitute 
distinctive public nuisances. And yet everywhere these 
Courts are still vested with jurisdiction to give relief to 
private parties in all proper cases against nuisances even 
of a public character.* 

I^^ctious § 82 . A. very frequent ground of Injunction is nuisance, 
n^^nces. What makes life less comfortable and causes sensible dis- 
comfort and annoyance is a proper subject of Injunction.® 
An Injunction cannot, however, be granted to prevent, on 
the ground of nuisance, an act of which it is not reasonably 
clear that it will be a nuisance.® When the injury com- 
plained of is not, loer se^ a nuisance, but may or may not 
become so, according to circumstances, and, where it is 
uncertain, indefinite or contingent, or productive of only 
possible injury, the Court will not interfere.*^ Subject to 

» Thorpe V. Brumfitt, 8 Ch., 050 ; v. Cooper, L. R., 1894, 3 Oh., 67 ; 

V. U^a&in, W. N, (1887), 148 ; Tod Heatley v. Benham, L. R., 
iMmbton V. Mellieh (1894), 3 Oh., 40 Ch. J>., 93. 

-1^« Sec genci-ally as to Injunctions 

• Beach, Inj., § 1078. against nuisances, Kerr, Inj., Oh. 

• Mayne’s Criminal Law, 651. VI ; Beach, Inj., Ch. XXXVIII ; 

See Indian Penal Code, Ch. XIV. Joyce Inj., 99; High, Inj., Oh. 

♦ Spelling, op, cit., § 393. XIII ; Hilliard, Inj., Oh. IX ; 

* JPer Lord Halsbary in Joyce’s Doctrines, 99; Spelling’s 

V, Bislop, 11 App. Cas., 697 ; Reir^ Extraordinary Relief, Ch. Vtl, 
hardt v. Mentasti, 42 Ch, D., 6S8. « Act I of 1877, s. 56, cl. {g,) 

Annoyance is, strictly speaking, a ^ High, Inj., § 742 ; see also 
wider term than nuisance ; Wood Beach, Inj., § 1069; Spelling op, cU,» 
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this the principles governing the issue of Injunctions in 
cases of nuisance are the same as those applicable to 
other torts. The object of the jurisdiction is the res- 
traint of irreparable mischief and protection of property 
from irreparable or, at least, from substantial or material 
damage pending the ac^ion,^ The defendant will not be 
enjoined where the alleged nuisance is fairly attributable 
to natural causes.® The Court will not regard at all 
trifling nuisances. If damages are a full and adequate 
compensation for the injury, there is no case for an In- 
junction, the right to which may be further barred by 
the conduct of the applicant, his acquiescence or delay.® 
And it may be said, generally, that the aid of an Injunc- 
tion will not be extended for the prevention of a nuisance, 
when it does not satisfactorily appear that the person ag- 
grieved is without adequate remedy at law.* The fact that 
the act threatened might bo punished criminally as a nui- 
sance, will not prevent the exercise of the restraining j^ower 
of equity.^ If, on the other hand, the injurj^ is of so material 
a nature that it cannot be well or fully compensated by 
damages or is such as from its continuance and permanent 
mischief might occasion a constantly recurring grievance, a 
foundation is laid for the interference of the Court by 
way of Injunction.® Relief by Injunction is sometimes 


§ 392, as to cQUtingent ;Ind specula- 
tive nuisance. 

* Joyce’s Doctrihes, 99; Spelling 
op* cU.y § 377. 

» lieach,*Inj., §1043. 

• The Ltand Mortgage Bank of 
India v. Ahmedhhoy Habihbhoy^ I. 
li. B., 8 Bom., 53, 67, 70, 85 (1883). 
(See also as to acquiescence and 
delay, Kerr, Inj., 189 ; High Inj., 
§756. Beach. Inj., § 1061 and 
generally, J oyce’s In j. , 99. ) A per- 
son may so encourage another in 
the erection of a nuisance as not 
only to be disentitled to an Injunc- 
tion, bat also to relieve the adverse 


paVty from liability for damages 
at law : Williams v. Earl of Jer* 
sey, 1 Cr. and Ph., 91. 

^ High, Inj., §§ 745, 750 and Act 1 
of 1877, s. 56, cl. (£.) 

• Ib* People V. S* LoniSt 5 Gilm, 
351 (Amer.); Attorney- General v. 
Hunter y 1 Dev. Bq., 12 (Amer.); 
Joyce’s Inj., 130. 

• /6., Kerr Inj., 172, 173. “The 
loss of health and sleep, the enjoy- 
ment of quiet and repose and the 
comforts of home cannot be restor- 
ed or compensated in money;'* 
per Thompson, J., Dennis 
Eckardt^ cited in Hilliai'd, lnj«, 32fiw 
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gTante4^w for the ilie noisaaic^ 

woald be diMcalt of adjoatmenfc^^fieeuttiaidly^t^ 
tbe remedy at law ineffectdaL^ tbe Court will 

not interfere, if the damage is sUght or accidental and 
occasional only, and the nuisance is merely of a temporary 
or occasional oharacter, yet the 'damage, though in itself 
slight, may, from its oontin nance or from delay in removing 
it, or from constant repetition, become safficiently stib* 
stantial for the interference of the Court.* 

The interference of the Court, in eases of prospective 
injury, very much depends upon the nature and extent of 
the apprehended mischief and upon the certainty or un- 
certainty of its arising or continuing ; and the fact of the^ 
nuisance having commenced, raises a presumption of its 
continuance. Changes and improvements made at the 
eleventh honr^ and the efficacy of which depend greatly 
on the good intention and constant personal care of the 
defendant and his servants, ought not to influence the 
question of Injunction when once the nuisance is distinctly 
proved to have existed.* In determining, whether the 
injury is serious or not, regard must be had to all the cir- 
cumstances which may flow from it.* 

A nuisance cannot be justified by the existence of other 
nuisances of a similar character, if it can be shown that 
the inconvenience is increased by tbe nuisance complained 
of ; and tbe fact that a stream is fouled by others is not a 
defence to a suit to restrain the fouling by 'one.* 

' The Court will not, in general, interfere, until an actual 
nuisance has been committed ; but it may, by virtue of its 
jurisdiction to restrain acts, which, when completed, yri 11 
result in a ground of action, interfere before any actual 

» Inj., § 791 ; Aot I of 1877, O&Mwrnid v. Ttmbridge 

a.64, «L (I>). C<mi>mi994ioner0rX Ol^* 

» Kerr, 173. €S^n<« V« JUTayor, «Ccu, o/ 

* Tha Xtand, -M^yriqia^ Bamh 45 Xj« 

Mndia jLh,mad,hh^ :*■ Oros^^ V. XAgFAiMMtfr, 

X. X*. B*, S SfoiaDu, I 3 01u* j: 137- 
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iinistoce Has been comm^ satisfied that tlie act 

complained of will ittevittibly result in a nuisance. The pro- 
bability that the act complained of is only something which 
may according to circamstanoos, or may at some consider- 
able distance of time, jjroveva nuisance is not sufficient. 
To induce the Court to interfere there must, it no actual 
damage is proved, be proof of imminent danger, and 
there must also be proof that the apprehended danger 
will, if it comes, be irreparable.^ Any one seeking an 
Injunction to restrain an alleged future nuisance whether 
public or private, must show a strong case of probability 
that the apprehended mischief will in fact arise.^ The 
fear of mankind though reasonable will not create a 
nuisance.^ 

Where in a suit to restrain a nuisance from noise and 
smell it was conceded on the part of the plaintiff that 
there was no longer any noise to complain of, the Court 
observed that in many cases it would be right and the 
imperative duty of the Court to grant an Injunction 
to restrain the repetition of wrongful acts, even though 
those wrongfxil acts had already ceased.* 

If the right is clear or fairly made out it is the duty of the 
Court to protect the property by Injunction until the 

• Kerr, In j., 174,3^75* * the Court has not such power. 

• Atto'i'tiBy-Qeneral v. Corpora- Ghanesham Nilkant Nadkarni v. 
lion of Manc7ie^/ii\ L. K., 1893, Moroha liamchandra 

2 Oh., 87, in which case the princi- 18 Bom., 474, 481 ; MitoholTs Law 
pies upcpi which the Court pro- of Easements, 242, 243. In a ^se 

cee^s in granting or refusing In- not governed by this Act the 

junctions in quia tinmt actions, Court awarded damages in lieu of 

and the result of the authorities an Injunction for future damage ; 

on this, and on nuisance at com- Dhutfjibhoy Cowattji Umriffar v. 
mon law, were stated and dis- Lisboa^ I. L. K., 13 Bom., 252 
cussed. See os to this case Beach, (1887). See also Holland v. ITor- 
Inj., § 1088. As to whether the ley^ Ti^. R., 26 Ch. D., 57S. 

» Court has jurisdl^ award • Joyce’s Inj., 9?), Bpelling op, 

diMhagos for an injury threatened ci^,,§391. 

only, see Martin v. Pries, L. K., ♦ Rapier v. London Tramways 

“1^04, 1 Ch>, 284. In cases gov- Company, L. R., 1893, 2 Cb., 891>. 
OrneNi Basements Act 592. 
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hearing. If the right or the fact of its violation is doubt^^ 
ful the case resolves itself into a question of comparative 
injury, whether the defendant will be more damnified by 
the Injunction being granted, or the plaintiff by its being 
withheld. Terms may be imposed on the plaintiff or the 
defendant as the condition of granting or withholding the 
Injunction respectively. After" the establishment of the 
-right and the facts of its violation, the plaintiff is entitled 
,to a perpetual Injunction to prevent the recurrence of the 
wrong, unless there bo something special in the circum- 
stances of the case.^ 

The words of an Injunction against causing a nuisance 
-ought not to be so drawn as to shut out all scientific 
attempts to attain the desired end without causing a 
^nuisance.® Damages may be combined with a limited In- 
junction, when the circumstances of the case justify this 
particular form of relief.® In the same suit an Injunction 
may be obtainable as well as damages for the loss already in- 
curred from the disturbance.^ When a plaintiff has proved 
his right to an Injunction against a nuisance or other injury, 
it is no part of the duty of the Court to inquire in what 
way the defendant can best remove it ; the plaintiff is 
-entitled to an Injunction at once, and it is the duty of 
the defendant to find his own way out of the difficulty 
whatever inconvenience or, expense it m^y put him to.® 

In the case of nuisance by incoi*porated companies having 
.compulsory powers to take lands and oons'truct works it 


» Kerr, Iiij., 175, 170, 190, SpelU 
ingrop. § 417 ; v. ante, § 38, as to 
Injunction upon terms; as to tlie 
.burden of proof, v. ante, 

• Ii*leming v, MUslop^ Tiu R., 11 
App. Cas., 6S6, and of course the 
decree must not bo broader in its 
terms tiian the bill or complaint : 
Reach, In j., § 1073 ; the Injunction 
may be limited to a particular pe- 
.riod, Semjper v. Foley/t 2 John & 


HEom, , 555, 564. 

• The Land, Mortgage Banh of 

India V. Ahinedbhoy Hahibhhoy^ 
I. ti. R., 8 Bom. at pp, 77, 91 

(1883) ; V. ante, pp. 145 — 147. 

Jamnadas Shankarlal v. Atma^ 
ram Harjivan, I, L. R., 2 Bom., 
133(1877). - 

* Joyce’s Boctrines : Atty.''OenK 
V. Colney Hatch Lunatic Asytum^ 
B. K., 4 Oh., 146. 
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has been held that they are bound to act in strict accord- 
ance with their powers. If they either act in excess of 
such powers and cause damage, or if, though keeping 
within their powers they construct their works in so un- 
skilful or negligent a manner as to cause unnecessary 
injury to private rights, th§ parties aggrieved thereby may 
sue for damages, and, when such is the appropriate remedy, 
obtain an Injunction, If, however, the company keeps 
within its powers, no action is maintainable against them 
for any act done in the exercise of their authority, however 
injurious, provided the injury done is the necessary and in- 
evitable result of the exorcise of the statutory powers and 
provided that the works have been executed witll proper 
skill and care and in such a way as to cause no unnecessary 
injury to private rights. Where injury to private rights 
results from the construction of works wliieh have been 
authorised and which have been executed with proper 
skill and care, the party injured must look for his remedy 
to the proviso for compensation, if any, within the statute 
authorising the works, and, if there be no such proviso, he 
is without remedy. If an x\ct necessarily reo[uires some- 
thing to be done which cannot be done without creating 
a nuisance, or if, as to those things which may or may not 
be done under it, there is evidence on the face of the Act 
that the \egislatuFe supposed it impossible to be done some- 
where, and under some circumstances without creating a 
nuisance, an action will not lie.^ Where however the terms 
of jL statute are not imperative, but only permissive, and it is 
left to the discretion of the persons empowered to determine 
whether the general powers committed to them shall be 
put in execution or not, the fair inference is that the legis- 

* See for a recent example of this, have contemplated it and to have 
* J}^<itional Telephone Co* v, Saker, condoned byanticipationanymis- 
1893, L. R., 2 Ch., 180, 203. “ The chief arising from the reason- 

defendants are expressly author- able use of such power ; ” per 
ised to use electrical power and Kekewich, J. 
the legislature must be taken to 
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lature discreti^oii to . bo- exercised ia strict 

coaformity with ptit^ate rights, had did not intend to confer, 
n Ucense to commit nuisance in any place which might be 
selected for the purpose.^ 

"Where there is an express restrictive covenant against 
nuisance, annoyance, grievance and the like, the question is 
one not of nuisance, but upon the covenants, and the grant 
of an Injanction will be determined upon the principles 
regulating the issue of Injunctions in cases of breach of 
-covenant and coutraet.^ 

^he doctrine of coming to a nuisance may he looked 
upon as exploded. A man is not precluded from main^ 
taining an action by the fact tbat the business which creates 
the nuisance had been carried on before he took possessioifi 
and therefore the fact, that a man has come to a nuisance, 
•does not disentitle him to relief by Injunction.^ 

In a recent caso,^ which was one of nuisance by vibra- 
tion and noise. Smith, L. d., said in his judgment : — ^ 

Many judges have stated, afid I emphatically agree with 
them, that a person by committing a wrongful act (whether 
it be a public company for public purposes, or a private 
individual) is nob thereby entitled: to ask the Court to 
sanction his doing so by purchasing his neighbour’s rights, 
by assessing damages in that behal:^viea’ving his neighbour 
with the nuisance, or his lights dimmed, as the case may 
be. In such cases the well-known rule is, not to accede 
to the application, but to grant the Injunction sought, for 
the plaintiff’s legal right has been invaded and he iS 

» Kerr^ Inj.,176— 2 Cli., 180. 

Soe also JETarrinon v, SouthiDark ^ Tod. Heattey yt* Benhafn^luyTSL.^ 
and V^aiA.aihall Water 'Comptimy^ 40 Ch. I>., 80. 

Hi. H., 1691,. 2 Ch., 400 (explaininj? ® Tipping v. St, Helene 
and di 9 titij§;ui»hinff JPVwwic* V. ing Co., 1 Ch., 66 ; ‘ Kerr, InJ., 

Zioiidon JdaUa>ay Cornpany, cited 2l7. , 

in Kerr, In j., 178) ; iifrtpi«r V. Xon- ^ Shelf bt v. City of Ijimcion 

don Tramways Company, L. R., Mlectrie lighting Co., 

1893, 2 Ch., 688; iSTa^icnal 1 Ch*, 

phone Co. J^aker, \j2 ' • /6. at pp, 322, 3^3* 
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to an Injimetion^ There arlPhoweTer, cases 
in which this^ i^^ be relaxed and in which damages 

may be awarded in sobstitntion for the Injunction as 
authorised by this section (s* Lord Cairn’s Act). In 
any instance in wbich a case for an Injunction has been 
made out, if the plaintiff^ by his acts or laches has dis- 
entitled himself to an Injunction, the Court may awai-d 
damages in its place. So, again, whether the case be 
foir a mandatory Injunction, or to restrain a continuing 
nuisance, the appropriate remedy may be damages in lieu 
of an Injunction, assuming a case for an Injunction to be 
made out. In my opinion it may be stated as a good 
working rule that— 

(1) If the injury to the plaintiff’s legal rights is small ; 

(2) and is one wbich is capable of being estimated in 

money ; 

(3) and is one wbich can be adequately compensated 

by a small money payment ; 

(4) and the case is one in which it would be oppres- 

sive to the defendant to grant an Injunction, 
then damages in substitution for an Injunction may be 
given. 

There may also be cases in which, though the four 
abovemen tioned requirements exist, the defendant, by his 
conduct, as, for instance hurrying up his buildings so as, 
if possible, to. avoid an Injunction, or otherwise acting 
with a reckless disregard to the plaintiff’s rights, has dis- 
entatled himself from asking that daihages may be assessed 
ill substitution for an Injunction. 

it is impossible to lay down any rule as to what, under 
the differing circumstances of each case, constitutes either 
a small injury, or one that can be estimated in money, 
i>r w'hat is a small money payment, or an adequate com- 
pensation, or what would be oppressive to the defendant* 
This must be left to the good sense of the tribunal which 
deals with each case as it comes up for adjudication.” 
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Ntusancos in § 83. ISTaturaftights are those rights which are treated hy 
nS^lrfghts .law as the ordinary incidents of property and annexed to- 
land wherever it exists. They are part of the complete 
rights of ownership, whereas easements are acquired rights 
abstracted from the ownership of one — and added to the 
ownership of another. An infringement of those rights 
constitutes a nuisance. 

<») air, Everyone has a right in rem to be secured from annoyance 

whether from smells, noises or other sources of discomfort. 
It is the right of every owner of land to have the use of the 
air in its natural state free from such annoyances, and that 
the air passing to such land shall not be unreasonably pollu- 
ted by other persons.^ This, of course, does not mean that a 
person is entitled to absolute purity of air, for such a right 
would be incompatible with the exercise by others of ordi- 
nary and necessary acts and pursuits of life. The law does 
not regard trifling nuisances. In this connection unpollu- 
ted air me^ns air of such a degree of purity that it is not 
rendered incompatible wdth the physical comfort of human 
existence.^ The right is not violated unless the annoyance 
is such as materially to interfere with the ordinary comfort 
of human existence.® Every owner has also the right to so 
much light and air as pass vertically thereto.^ There is, 
however, no natural right to light or air coming laterally. 
Such a right can only be acquired as an» easement.® 

As instances of the infringement of the right now con- 
sidered the following may be cited : — A rings bells or 

* Act V of 1882 (Easements), 8. 7, C., 642; Walter v. Selfe, 4 DeG. 

ills. (6), (c). Aldrecl’s Case, 9 Coke, &; Sm., 315, 

58. Innes Principles of Torts, 194 ; ^ Crump v. Lambert^ L. R., 3 

JBagramy.Khettranath Kar/ormahf Eq., 413. Bamford v, Tumleyr 
3B. L.. R.. O. C. J.,43(1869). See 3 B. & S., 83. Goddard»s Ease 
High Inj., §§ 772, et seq, ; Kerr Inj., ments, 5th Ed., 47. 

191, et eeq. Beach Inj., § 1096. ^ Act V of 1882, s. 7, ill. (d). • 

• Land Mortgage Bank of India • Chastey v, Aokland, 1895, 2 Oh* 

V. Ahmedbhoy Habibbhoyt I. X. R., 389, 402 ; Sarubai v. Bapu Netrhar- 

8Bom..54 (1883) citing. St, Helens Sohoni, I. X R., 2 Boro., 669 
Smelting Co, y. Tipping, U H. X (1878), 
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miE^kes 80m unnecessary aaoise so near a house as to 

interfere materially and unreasonably 'with the physical 
comfort of the occupier j0. The latter may sue for an 
Injunction restraining A. from making the noise. ^ Holief 
nlso may be claimed against vibration.*^ Again, if A 
pollutes the air with smako so as to interfere materially 
with the physical comfort ^>f J3 and C who carry on 
business in a neighbouring bouse, the latter may sue for 
an Injunction to restrain the pollution.® Injunctions may 
also bo granted to restrain nuisances from smell 
burning of refuse radiation of heat;® the carrying 
on of noisj^ and offensive trades and the like. 

There must, however, be not merely a nominal but a 
sensible an<l real damage before the Court will intei*fere. 
Whether or not the injury is siubstantial enough to induce 
the Court to exercise its pi'otective jurisdiction is a question 
which must depend upon the particular circumstances of 
the case. It is impossible to find any precise staiulard 
by which to determine the question. Each case must 
depend on evidence as to the amount and nature of tlio 
nuisance. Though the I’ight to corrupt and pollute tho 
air may be acquired as against an individual, no length 
of time will legalise a public nuisance or enable a party 
to prescribe for its continuance.'^ 


» A.ct I of 1877, s. 54, ill, (#). Seo 
JLctrnbton v. 3 Oh., 163 

(Injunctions against noise caused. 
l>y or^^ns) Rro<i«T v. SaUlardy 

Ch. D.. 692 Ball Bay, L». R., 8 
Ch. App., 467 (noise caused by, 
hbrses in adjoining stable) ; 
Chriapie v. Davey^X^. R., 1893, 1 Oh. , 
316 (aoise made roaliciously). 

• Scott V. Firthy 4 F. and F., 3*19 t 

Hotol Vompeeny v. 
Mumfiton^ Ia. R.," 1804,;Q. B. I>., 
830 ; JT^Uher v.J^ardon, 87 Xu T. 

• Act I of 187T, s. 64, UU (fU 


The Band Movlyage Bank of India^ 
V. A hnxedbhity Hahibbhoyy I. Ij* 
R., SBom., .35 (1883) [suit for In- 
junction to restrain a nuisanca 
caused by tbo working of tho do*, 
fendant's cotton mill, creating diist 
and cotton fluff, and for damagtssj*! 

^ Bapier v. Bondon Tramway* 
Cp,y L. R., 1893, 2 Ch., 588. 

• JFlevning v. Hislopy 11 App». 
Cas.,686. 

* Beinha^dt v. JS£*nia*Piy X* 

42 Ch. 1>.,685 ; Bobina<m v. 

Xi. R., 41 Ch. I>„ 88. .. V 

Kerr,.Iaj«, 211-T2i7. u. 

^7 
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|iii) Water. 
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Every one has a natural right in remto seavite vertically 
the light appertaining to the situation of his tenement. 
He has no natural right to the light laterally appeiiain- 
ing to it, except by^ grant or prescription.^ 

A person by or through whose premises water flows 
from other person’s j)remises lias certain natural rights 
therein. The rights are, in all streams, to have the 
water reach him nndeteriorated in quality.* It is 
the right of every owner of land that within his own 
limits, the water which naturally passes or percolates 
1)}% over, or through his land shall not before so passing or 
percolating be unreasonably polluted by other persons.^ 
And in natural streams having a defined course,^ and flow- 
ing oner below the surface in such defined course, there is 
a right to have an unobstructed flow from above and below, 
to have the stream not unreasonably diminished in quan- 
tity, and to enjoy a reasonable use of the water of the 
stream.^ 

These rights are limited to natural streams, that is, 
streams flowing at their sources by the operation of nature 
and in a natural channel. Rights in artificial streams are 
not natural rights but easements.® The right to afl'ect the 
quidity, the quantity, or the flow of water, in a manner not 
justified by natural right, is an easement, and is therefore 


» Act V of 1882, H. 7, ill. (<i), 
Bagram v. Khetiranath Karformah^ 

B. L. R., O. C, J., 43 (1830); 
limes op, 196; Underhill op* 
249, 

• Innes op, cit,^ 191 ; Beach, Inj., 
■jg§ 1111, et 9 eq. 

• Act V of 1882, s. 7. ill. (/). 

• As to water not flowinef in a 
itefined channel, see Bunsee Sahoo 
V. Kali Bortthad* 13 W, B., 414 
(1870) ; BobitMon v. Agpa Krish- 
gfdma Chariyar, 7 Mad. H. O., 
46 (1872) ; Kani Mohur* Thahur v* 
Kitten Sundari, I. Lk B., 11 Cal., 


62 (1884). 

• Junes op,'’ 192; Underhill 

op, ciU, 258 ; Act V of 1882, s. 7, 
ills, (gr), (A), (i), (J); Athur Aft Khan 
V. Sekundar All Khan, 4 W. R., 28 ; 
Court of Wards v. Bajah Leela^ 
nund Singh, 13 W. B., 48 (1870) ; 
Baboo Chumroo Singh v. Mullich 
Khyrub Ahmed, 18 W, B., 626. 
4873). 

• Morgan v. Kirby, I. U. R., 2 
Mad., 46 (1878); Bamethar Ber- 
thad Narain Singh V. Kognj Be* 
hari Batiuk, I. U, B., 4 OaL, 633 
4878). 
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object to the general law of easements. Injunctions will 
be granted to protect the legal right to the proper flow 
of water in a natural stream, as also against the fouling 
and pollution of water.^ Other nuisances connected with 
rights in water may be hero mentioned, namely, nuisance 
to the public right of navigation, nuisance to fishery and 
the like,* •* So long as \vater is allowed to flow in sub- 
stantially the same way as before, there is no disturbance 
of natural right giving rise to a cause of action, but user 
which amounts to complete diversion of the stream is 
unreasonable and may be restrained by Injunction.® Each 
recurring act of disturbance creates a fresh cause of 
action,* and tlie burden of proof is on the person claiming 
invasion of natural rights.^ 

Every owner of land lias a right that such land in its (*v) Supjiort. 
natural condition shall have the support naturally ren- 
dered by the subjacent and adjacent soil of another person.^ 

The hind is in its natural condition when it is unburdened 
by building or^ other w^eighty object which may be built 
or set upon it. The natural right to support though it 
cannot be increased by the erection of buildings or by 
otherwise increasing the weight and pressure of the land 
upon the subjacent or adjacent ground (a right to any 
such increment of support being acquirable only as an 
easement), on the o4ilier hand is not lost or diminished by 
any such addition of weight or pressure. By virtue of 
the natural riglit a person is not inhcrontly entitled to 


* Kerr, Inj., 257—260, and see 
generally i6., 236—262. 

' • See High, Itij., §§ 794-815 ; 

Kerr, Inj., 26*2—266 ; and the Law 
of Riparian Rights by Lai Mohun 
Pass (Tagore Law Lectures, 1889), 

•* Directors of Swindon Water- 
works Co.y Ld, V. Proprietors of 
the Wilts and Berks Canal Navi- 
gation Co., L, R., ?£,&!• App., 


^ Court of Wards w Itojah Leela- 
nund Singhy 13 W. R,, 48 (1870). 

» Hari Mohun Thakiir v. Kissen 
Sundari, I, L. R,, 11 Cal., 52 
(1884); Onraet v. Kishen Soon- 
daree Dassee^ 15 W. R., 83 (1871) ; 
Bickett V. Morris y L. R., 1 H. L,, 
Sc., 47 ; Obhoy Churn Dey v. Lukhy 
Monee BewUy 2 0. L. B., 55. 

• Act V of 1882, s. 7, ill. («). 
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more $tipport than is jG^ecessary tli^ soil, iC 

tipLbtirdiened witli buildip^Sr in>^ Tbe 

of sppport is one exist^iiig by reason of vicinage and 
is very vaf led, as the right of support of land by land, . 
of buildings by land, pr of buildings by buildings. Its 
consideration may bp diyided ihtp the lateral support 
land by adjacent land, the vertical support of the strrface 
by the subsoil ^wliere tbe property in the two is distinct*), 
the support of buildings, vertically, by subjacent soil, tbe 
support of buildings, laterally, by adjacent soil, and the 
support of buildings in juxtaposition- In some of these 
instances the right is a natural right ; in others it is aii' 
acquired right, that is, an easement. It would be beyond 
tbe scope of this work to enter upon a consideration of all 
these instances of the right of support, or to discuss the* 
various incidents of such right. In all cases, however, an 
Injunction (either temporary or perpetual) may be an 
appropriate or necessary relief. The right of support 
is pre-eminently one for the protectiotf of which an 
Injunction may be an essential relief ; and this either 
before or after there has been a decision upon the 
existence of such a right in any particular case. It is 
obvious that the invasion of stich a right, when it exists,, 
rtiay work ii^reparable mischief, and that, prior to any deci- 
sion upon it, far less injcohvonienco or probable damage 
will generally arise from granting than from refusing it 
temporary Injunction. A reasonable probability of damage 
is a sufficient ground for an Injunction.® So (the right 
to lateral support being an incident to the ownership 
of land, and its infringement a nuisance), the reraoval 
and excavation of earth upon adjacent premises in such 
maaner as to endanger the stability of the complainant’s 
soil and fences, by removing tbeir lateral support, w|ll bo 

» Kerr, ini., 220^-^; MHcbe^^ 

Iiaw of Kaeeinen^sv 23^$0 ; lanea ♦ OoUett’s Spetdfiws Kelief A 
op eii*, 105, 196) V tarst edi«), $13, Sli;. 
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of the grant of an 
given by the Specific Relief Act may also be 
h^ though it is really an iliusiration of trespass 

" ^ are in possession of contighous lands and of the 
mines TO them. ^ works his mine so as to extend 

B's mine and threatens to remove certain pillars 
which help to support mine. The latter may sue 
for an Injunction to restrain him from so doing.® 

§ 84 A right of easement is as much the property of aNmeanoeBin 
jperson as th^ in respect of which it is enjoyed 

and the infringenient of that right entitles the person 
injured to compensation in damages, and in appropriate 
cases to an Injunction. The law of easements for the 
territories respectively administered by the Governors of 
Bombay and Madras, the Lieutenant-Governor of the 
North-West Provinces and the Chief Commissioners of 
the Central Provinces, Oiidh and Coorg is contained in the 
Indian Easements Act which is in the main and with some 
exceptions a codification of the English law on the sub- 
jects of easements and pro/?/ a' a prendre appurtenant.* 

The law for the rest of British India is partly contained 
in the Indian Limitation Act;^ the remaining portion of 
the law relating to easements is mainly the same as the 
English law relating thereto. 

Whereas natural* rights are rights inherent in the pos- 
sc38sion of land, belonging to every owner as a matter of 


> High, I n j. , § 753 ; as to the date 
when the cause of action arises, see 
Jawatri y, B, A. Emile, I. L. R., 33 
AllMOSdSOO). 

• * Act I of 1877, 8. 54, ill. (r). A 
stronger case id required where the 
damage is merely threatened than 
where some damage has actnally 
occulted : Corporation of Birmin^ 
V. 6 Ch. D., 287, 288. 

, ' * Barjivandae 

t Bom; H. C.. 


R., 156(1863). 

♦ See Acts V of 1882 & VHI of 

1891 ; MicheU’s Law of Easements 
in India, 2nd Ed., 1898. The author 
is also obliged for some of the mat*' 
ters in this chapter to the learned’ 
Tagore Professor for 1899, Mr. P. 
Peacock, who has kindly alio 
him to see the synopHs' of hiS le^ 
tttres on the Lair of JfosemehWiii 
British India; * ! 

♦ Act^XV oM877i at. 
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course, easeraonts are either created at the will of a land- 
owner affected by them for the benefit of a neighbour or 
otherwise acquired by one person as against another per- 
son) who is a landholder. In English law an easement is^ 
a privilege without profit, and thei*efore the right known 
as ^profit a prendre is not an easement. In this country,, 
however, the latter word has a more extensive meaning, 
since in those portions of India governed by the Easements 
Act it includes a profit a appurtenant, that is, 

annexed to the ownership of immoveable property, known 
prior to Act XV of 1877 as ‘‘an interest in immove- 
able property appurtenant to land f and in the portions 
not so governed, it includes a profit a in gross, 

that is, one not appurtenant to property and which can be 
enjoyed by a person not in the possession, enjoyment, or 
occupation of any dominant tenement.^ liights to do 
acts necessary to secure the full enjoyment of an easement 
are called accessory rights.® Easements may be acquired 
by express or implied grant, by presumed grant or opera- 
tion of law (such as easements of necessity and quasi-* 
easements) by custom and prescription.* 

It would be beyond the scope of this work which deals 
with a form of procedure only to treat of the substantive 
law relating to easements. It may, however, be shortly 
stated that whatever be the nature of*' an easj^ment and 
whatever be the mode in which it has been acquired, an* 
Injunction is an available and common remedy in appro- 
priate cases for its infringement.® The general {)rin 9 iple 8 

» Act V of 1882, s. 4. ss. 26. 27. 

• Chundee Churn Hoy ▼. Shib * As to easements of necessity 

Chunder Mundut, I* Ij. R«, 5 Cal., and gua^-easernents. see Act V of 
945 (1880). 1882, s. 13. The law as to ease- 

• See Act V of 1882, s. 24 ; in ments of necessity is the same in 

JEtayagueva v. Smmi, I. L. B., 15 those parts of India where the 
Mad., 286 (1891). Basements Act is not in force. 

• As to the last and common Chdru Sumokar JCokouH Chun^- 

mode of acquisition, see Act V der Thaeoor^ I. Jm B#, 8 Cal., 956^. 
of 1882. 8. 15; Act XV of 1877, 968 ; els. (6), <d) A; (/) deal with. 
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on which the jurisdiction of e<jiiity to restrain tho violution 
of casements is based are similar to those which oonsiitute 
the foundation of the relief agaiuKst nnisances. Indeed, 
so closely allied are the two subjects that it is difficnlt to 
draw the line between \^hat constitutes a violation of an 
easement and what a nuisg,nce. In a generic sense every 
violation of an o «sement may be considered as a nnisatico, 
although the converse of tho proposition does not hold 
true* In both cases to warrant tho interposition of 
equity, an irreparable injury must bo made to appear 
which is not susceptible of adequate compensation in 
pecuniary damages, or which from the nature of tho cascr 
would occasion a constantly recurring grievance, such 
as loss of health, trade, business or destruction of moans 
of siibsistenccd The protection of easements in tlie 
widest sense of that term probably constitutes one of the 
most important heads of jurisdiction by Injunction.® 
The commoner and most important easements are those 


g?ia^i-easenients. In cl- (<^) there 
is a departure from English law- 
Nge Michell op. cU., 83, and Chu- 
nilal Manoha7\tm v. Manishan- 
Icar Atmaram. I. L. H., 18 Bom-, 
616 (1893). The rule enacted by 
cl- (/) as te easements created on 
a partition of joint property is 
applicable in pai ts of India where 
this Act ^ not in force : Batanji 
Hoins^afoi Bottlewalla v- Edaiji 
Hormas^i Boiilevoalla^ 8 Bom. H- 
O. R., O. O. J., 181, 185 (1871) ? 
ModhooBoodun Dey v- BUsonath 
Bey, 16 B. R., 361, 367 (1875) ; 
Charu Sumokar v. Dokouri Chun- 
der Thacoor, supra ; Purehotam 
Bakharam v, Burgqji Tukaram^ I. 
Ii. R., 14 Bom., 452 (1890). The 
^3490 of transfer by contemporane* 
OU8 conveyances or devises has not 
been provided for by the section ; 


but the law in India is the same as 
that in force in England, on this 
point ; The Delhi and Ijondon 
Bank, Limited v- Bern Ball Dutt^ 
I. Jj. R., 14 Cal., 839, 853 (1887). 

• As to two tenements held under 
le^es from tho same landlord, see 
Bobson V- Edwards, Ij. R., 1893, % 
Ch., 146: Act I of 1877, ». 54, 
ill, (j). As to Injunctions in casea 
of easements acquired by grant,- 
prescription or custom v. 2 ^ost. 

* High, Inj., § 848, et seq.; and see 
generally as to Injunctions in cases 
of easement, Kerr, Inj., Ob- VI ^ 
Beach, Inj., Cb- XXVII; Joyce's 
Inj., pp. 424, 452—463; Joyce*. 
I>octrine8, 5W5 ; Hilliard, Inj., Ch. 
XXVIl ; Spelling'B Extraordinary 
Belief, § 219, «« reg. 

* Spelling op, elt,, $ 219. 





^aikst^ 

sfippori;^ water ♦ an4' way;’^ In 
India, having regard to the mode of life and nsages 
of the country, the right of privacy is one of importance 
and is acquirable by customA The easements named 
and the issne of InjancUons against their ihfringenient 
form the subject-matW of the remaining portion of 
Chapter. 

Owing to conditions of climate and mode of life, Eog*^ 
lish law has not regarded as of equal val ue the rights' to 
light and air.^ The right to have air coming to an ancient 
window or other aperture in a building is an undisputed 
right, but a right by way of easement to the access of air 
•over the general unlimited surface of a neighbour cannot be 
acquired by mere enjoyment, and so it has been held that 
there is no right that the owner of a wind mill shall have 
the streams of wind accustomed to flow over neighbouring 
land to his mill uninterrupted, and that the access of air to 
the chimneys of a building cannot, as against the occupier 
of neighbouring land, be claimed eitber’**as a natural right 
of property or as an easement. The distinction appears 
to be that as the window or other aperture is capable of 
receiving the air in a definite direction only and in a 
definite quantity and only requires an open space for a 
short distance, and as the claim is limited and the enjoy* 
inent capable of obstructioA by reasonable means, the Court 
will presume in the case of a.n ancient window an case- 
inent. The converse right that the air in a building should 
be allowed to escape through or over an adjoining property 
]pur the purpose of ventilation ; is also an easement. The 
natural right which a person possesses that the air which 
passes over his land shall not be polluted by others has 

; » Act V of 1882, 15, 28, 33 • » Ib. 

Act ai v of i877. fi. 99. ♦ Act V* bf 1S82;>. 13, fll. (61f« 

^ Afi to tbC Hi^t 

• /6./(aad«; 34,;Act^Vof 1882.) MaA^h 13, 1)837; pR. #33^ 

^ J5. 43et 
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already fceett^ but an adverse right to pollute 

■fehe air may be acquired, and when acquired is an ease- 
: inent.*'\ ; 

JElasements of light and air differ as to their mode of 
acquisition, for whereas Jight can only be acquired under 
the Prescription Act, a prescriptive right to air can only 
be gained under the common law — no mention having 
been made of such right by the Act.® Though the right 
•of light and air are different and are acquired by different 
means, it is a frequent though erroneous practice to couple 
them together as if they were one and the same easement* 
or as it they were at all events so connected that whore 
there was the one there also was the other. The only real 
point in common is that they both exist in connection 
with windows and other openings in the walls of houses. 
The nature of the case which would have to be made 
in an English Court for an Injunction by reason of the 
obstruction of air is cado different from a case of light. 
Cases are very rare indeed and must be very special, such 
as to involve danger to health or something very nearly 
approaching to that, to justify the interference of the 
Court on the ground of the diminution of air.* 

The access of air is in this country of hardly less import- 
ance than that of light,® in fa<5t having regard to the way 
in which day light'is sedulously 'excluded in this country, 
and to tho almost perpendicular rays of the sun in nine 
■out of twelve months,® it may bo said to be even of greater 
impertance- It must be taken as a matter of common 

.. * p. 417. Jj. R., 1894, 2 Ch., 445 ; as to ven- 

■ Goddai-d on Rasements, 6th tilation, soo Bat* v. Oregorjf, 25 
«d., 39-47. Q. B.1).,481. 

r * Ib.,2B3. * Namiktahor Bcdgovait y. Bhaa- 

• * Cit'g xtf London Brewtry Com- gubhni BranhalabhcUit, 1. It. B., 
pony Tennant, t,. B., 9 Oh., 8 Bora., 95, 97 (1883), per West, J. 

218 ; -Gk^ eiti, 444, • Barrpw v. Archert Oor., ^ 11, 

446; Kerr; Inj., 2i'‘».; Aldtn xi i^er Petorson.i^i 

■ ■■■ 
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Itnowledge that a material in^terference with it is injurions^ 
not only to the comfort, but to the health of the inmates 
of the house thus affected.^ 

The Calcutta High Court, however, has followed the 
JEnglish law as above stated. 

The application in this matter of this law leads to some 
inconvenience.^ In the case last cited Markb 3 ’', J,, observed 
as follows : — The reasons for which apertures are made 
in the walls of houses in the two countries are very differ^- 
ent. In England an apcu’ture is made chiefly for light ^ 
the sun being less bright, and the air colder there, we 
desire to obtain all the light we can, and only to admit 
just so much air as is necessary for wholesome ventilation ; 
for which reason we alwaj’^s use glass in our windows. 
In this country the object is precisely the reverse — to get a» 
much air as possible, and to exclude the superfluous light. 
A comparatively small aperture will in this country light a 
room; but without a free current of air a room would very 
often be uncomfortable, and even unhealthy. Hence the 
frequent omission of glass, and the numerous contrivances 
of verandahs, jilmils, chicks, hoods and so forth, which are 
all intended to shut out the light, whilst the air is admitted^ 
Hut unfortunately the law of England being fashioned 
upon the wants of the inhabitants of that country has 
specially favoured the acquisition of the aright to free access 
of liglit, but bas taken very little notice of tlao right to 
free access of air. Eight and air have indeed very 
often been treated as one and the same easement ; the 
right being looked upon as the right to have the aperture 
unobstructed, the owner using it for whatever purpose he 
pleased. This was the mode in which 1 dealt with the 
case when assessing the damages in JBagram v. IChettra-* 
nath Karformah^ but the Court of Appeal took a different 


* JS^andkishor Balgpvan v. Bha- nntUK JDey^ 15 B. B., 3$!, 96T 

0ul>Aai siipra. (1875). 

• Atodthooaoodtun^^ey v. Bisao^ • 3 B. li. B., 0« 0« 18« , 
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view. As I understand Sir Barnes Peacock’s judgment., 
he considers that the right to air standvS now, as it did 
when Aldred^s case^ was decided, upon the ground of 
health, and that the Court interferes upon the ground of 
nuisance.^ This no doubt is in strict accordance with the 
English law. It is the same view as was taken by Lord 
Hatherly C5. Wood) in Dent v. I'he A action 

Mart Go.^ where he saj^s : — ‘There are difficulties about 
the case of air as distinguished from that of light, hut 
the Court has interfered to prevent the total obstruction 
of air/ He then states that the obstruction in tluit parti- 
cular case was one which tho Court woiil 1 recognise ‘ on the 
ground of nuisance ’ and adds ‘ this is perhaps the proper 
ground on which to place the interference of the Court, 
although in decrees the words ‘ iigiit and air ' a)*e often 
used together as if the two things went pari pasm.^ I 
think, therefore, I am bound by authority to hold that, in 
Calcutta, as under the English law, iiide[)end( 3 ntly of 
Act IX of 1871, the only right xohich can he gained in 
respect of air is that there shall not he an obstruction 
which is a nuisance or injurious to healthy^ 

Wherever in India tho Easements Act is in force the 
right to air and the remedies for its infraction are enlarg- 
ed beyond the limits within which they are confined by 
tho Bengal decisions above cited, and are made as exten- 
sive as the ri^ht and remedies in respect of light. For a 
suit for damages is maintainable for disturbance of ease- 
meiits provided that the disturbance has actually caused 

• 9 Kcp., 58, Delhi and London Dank, Ld, 

• “In other words to render the Jffem Loll Dutt, I. L. H., 14 Cal., 
house unfit for the ordinary pur- 839 (1887). [The Court in the last- 
|K>S68 of habitation or business/* mentioned case (citing Barrow v* 

^er Sir Barnes Peacock in Bagram Archer, 2 Hyde, 129) said where- 
v.Khettranath Karformah, supra. there is sufficient adit for light, it 

• li. R., 2 B5q., 238 at page 252. will be presumed there will be 

^ Modhoosoodun Dey v. Blaso- sufficient adit for air, at p. 860.] 

nauth Dey^ supra followed* The 
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«xibstaiitiW damage to tb And where the ease-- 

Titent disturbed ie a right t6 the free passage of air to the 
rbpeuings in a house, darnage is substantial^ if it interferes 
materially with the physical comfort of the plaintiff though 
It is not iujurious to his health*^ Subject to the provi- 
sions of the Spocifie Itelief Act, sections 52—57 both 
inclusive, an Injunction may be granted to restrain the 
-disturbanee of an easement— (a) if the easement is actually 
disturbed, when compensation for such disburbanoe might 
be recoverad und«r this Act ; if the disturbance is only 
threatened or intended, when the act threatened Or intended 
must necessarily, if performed, disturb the easement.^ 

It is immaterial whether light and air are admitted 
ithrough a window or a door. In case of obstruction, the 
owner of the dotninant tenement is in either case entitled 
to protection. Tlie only question is whether there is an 
aperture capable of admitting liglit and air, and such 
aperture will confer the same legal right, whether it be 
used exclusively for the passage of light and air and bo 
termed a window, or is inteiidod to be used as a means of 
.communication and called a door. This is more particu- 
larly the case in this country, where, perhaps, except during 
the monsoon, a door an<l a window are almost the same> 
so far as the admission of light and air is concerned.^ 

In conformity with the English rule upon the, point, a 
right to. unobstructed access of the south breeze, or any 
.other wind, as such, has been held not to be acquirable, by 
prescription, though it might be acquired by ^express 
grant, by the law of India as it stood before Act IX 
of 1871,* or under that Act, or Act XV of 1877.* 

* .ALct V 18S2, s. 33^ and ^ ^ JSagr ant V, JET het$ranath, JBCatr* 
.^iplamttiou lit to thlst section ; B. O. O. JP., 40 

MitcH^lV I>aw jSafifcments, 215. C1S60) ; BUrroiij v Archer, Got, 0#? 

11 ( 1864 )* ’ ^ 

Md^^iM<yrniai^i BoiMeitdUay^^^ JSfem Xjolt ILi* R*, Gedt;, 

G. R., O* C. J.,18^ (1887). 



IKJrUKCtIpNS AGAIKST NPISANOBS. 4^9^ 

Uip ca^e of already cited tlie Court 

pbscryed as foUpws A plaintiff cannot vest his title 
to the enjoymeijft of light and air (not on the principle 
that if the light be sufficient, the access of air will be 
presumed to be sufficient) on tho assumption of a prin- 
ciple that having i*ega9d to the climate a party gets a 
right to the south wind and that the right to light 
miist go to the extent that independently of the light 
being sufficient, he is entitled to a current of air the 
same as a current of water, and that to the extent of 
such a current he is entitled to bo free from all obstruc- 
tions. Such a claim is in fact an assertion that a plain- 
tiff gains by prescription a right to have the current of 
air impinge direct upon his premises in the direction tho 
wind blows, and that it is not sufficient that he gets air 
ample and sufficient for all sanitary purposes, but that ho 
gets it in the direction from which it blows, undirected by 
any obstruction, and ivS in fact co-extensivo with a claim to 
a prospect the right to which has been held not to exist.” ^ 
Were such a priuci];»lo to bo upheld, the consequences 
would be that to prevent an acquisition of right, the 
owners of adjoining property on all sides would be com- 
pelled to build lip against a party, in order to prevent 
his getting a right to tho absence of everything, that 
could obstruct tlu^ direct impinging of the wind.”^ Where 
it was urged that the Court should decide the question as to 
the existence of such a right, not on the English cases hut 
according to the eircumstances of this country, and the 
particular winds prevailing, and that a direct breeze from 
the south was almost a necessity, it was held that it was 
equally necessary for the Court to see that in studying 
luxury and comfort it did not make the subservient 

tenement subservient to more than the law requires,. 

• \ - "... , • • . ' ; ' ' . ' - ' ■ . ' 

* Bee AUy*-G»nl^ Dau^hiy, 2 (1864) [following Webb v. Bird, 1 

€• Bm N. Sm 268]. 

. jBorrtwo v. Archer, Cor. 9, 11 
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especially as the easement gained is a curtailment of the 
legal rights of the owner of that tenement.^ 

In coming to a decision whether a building will or will 
not diminish the air entering the dominant tenement, the 
Court may consider the circumstance of the building 
being on the south side, from which the air comes during 
the hottest season of the year,* 

<u) Injunctions The right to an Iniunction is of course measurable and 
-^struction of limited by the extent of the right sought to be protected. 

From the aforegoing paragraph it wdll have appeared that 
while under the Easements Act, an Injunction may be 
obtained to restrain the obstruction of air if such ob- 
struction interferes materiall3>^ with the physical comfort of 
the plaintiff, though it is not injurious to his health, ih 
other cases the Court interferes upon the ground of health, 
and in order to justify an Injunction tlie obstruction must 
umoniit to a nuisance. In either case the principles 
regulating the exercise of protective jurisdiction are those 
which exist for the prevention of all torts and are 
contained in the Specific Ilelief Act. 

There may be circumstances in a case such as to j iistify the 
Court in hohling that a covenant not to interrupt the free 
passage <jf air to the house of a neigliboiir may be implied.® 
<iii) Light. ‘‘Every man on his own land has a right to all the 

light and air which will come to him and he may erect, 
oven on the extremity of his land, buildings with as many 
windows as he pleases. In order to make it lawful for 
him to appropriate to himself the use of the light, he d^es 
not require any consent from the owner of the adjoining 
land. He, therefore, begins to acquire the right to the 
enjoyment of light by mere occupancy. After he has 
erected his building, the owner of the adjoining land may 
afterwards within twenty years build upon his own land, 

*26. Bom., Hi O. R., 181, 190 (1871). 

• Rataiyi Hormaitji Bottlewalla • Hall v. Lichfield Brenwry 
v. Bdalji Hormaif^i BoUlewodla, 8 49 L. J., Ch., 655 ; Kerr, Inj., 211^ 
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tind SO obstruct the light which would otherwise pass to 
the building of his neighbour. But if the light be suffered 
to pass without iuterruption during that period to the 
building so erected, the law implies, from the nou-obstruc- 
tion of the light for that length of time, that the owner 
of the adjoining land lias consented that the person who 
has erected the building* upon his land shall continue 
to enjoy the light without obstruction, so long as he shall 
continue the specific mode of enjoyment which ho hud 
been used to have during that period'”^ 

To acquire by prescription a right to the uninterrupted 
access of light and air through the windows of a dwelling- 
house, it is sufficient that the building in respect of which 
the right is claimed has assumed the appearance and out- 
ward aspect of a dwelling-house for more than twenty 
years before the time of the commencement of the suit, 
though not completed or used as a dwelling-house for 
the full period of twenty years before that time. When 
a building is so far completed as to show an intention to 
use it as a dwelling-house with certain windows or open- 
ings for light and air, from that time it becomes the duty 
of those who are concerned in preventing a prescriptive 
right to the access of light and air from arising in respect 
of such windows to take steps to challenge and hinder the 
acquisition of siqyh right.* • ^ 

The owner of a house, the light coming to which is ob- 
structed by ifti erection made upon adjoining land by a 
person .who, qud such adjoining land is a trespasser, may 
pos?feibly have an action against the person causing obstruct 
tiou, even though he has not obtained by prescription an 
easement of light. But where the person causing such 
obstruction is the rightful owner of the adjoining land or 

^ JPranjivandas ffarjivandas v. Bhuban Mohan Banerje^ v. 

* Mayaram Samaidasy 1 Bom. H. O* 6 B. JU. B.« 85 (1870); as to tha 
O. O. J., 161 note (1863). use of shutters on windows, 809 

* Pratyivandas Marjivanda$ v. Ghanasham Nilkant Nadkami 
jlfai^aram Savnaldast 1 Bora. H. Moroha Bam ^Chandra Pai^ I. Xi^ 
O. B., O. C. J., 148 (1863)'; see K., 18 Bom., 480 (1884X 
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acting wifeji. the per missioh of the owner, no such actibn ae 
aforesaid will lie against him, nnless 
ac<juired an easement.*^ 

A person hM ah absolute and indefeasible right tinder 
section 26 of the liimitatibn Act to have subsiantially^^^^^^ 
same amount of light enter his room through parti-- 

cular ivpertures through which it had always passed, or 
to be indemnified for tbe ditniniition of the light caused.® 

The full presoriptive right to light is thus the right to 
so inuch light as has ilowod through the particular aper-i^ 
ture or apertures during the prescribed period. JBut tbe 
right in respect of the remedy for its infringement is 
subject to limitation and, tberefore, the remedy for disiur- 
bance of a presci'iptive right to light depends upon the 
obstruction of such light as is siifhcient for the comfort- 
able use and enjoyment of the dominant tenement, if a 
dwelling-house, or for its beneficial use and occupation, if 
a place of business. 

It is not every speculative exclusion of light or even 
sensible diminution of light that gives a right of action, 
but su<ih a diminution of light as I’eally makes the pre- 
mises to a sensible degree less fit for occupation or 
business.® 

Sir IBarnes Peacock lays down substantially the same 
rule as to interference with light as was laid down by 
X*ord Oran worth in Clarke Clarke^^ and was adopted by 
the Xiords tJustices in v, ^^hitthxghain,^ In Vagram. 

v. KhettrariatJ^ ICarformah^ it is said : ‘It would be 

» inhuman JSC hartr v. M'uhammacl (1864) ; and s|>e JSajorrCw v. 

JrAnn, I. 3L<. It., 19 All., 153 (1866). iSTa^^/brwwi/i., 3 H. lU. iK., 0/0. 

j ' •; Arac?a»*5/t«i v. Jtuhtmhfuti, I. Xt. J,, 54. ** OThere isaa injarjt if thd 

13 (1889). If tJhke plaintifiT lias stHl muciili li^hi as-: 

jprop^rtjJ*^ liaa be diminished in is necessary for the comfbrtahla 

yalqC. the plaintiff is entitled to habitation of the hoiiaei” 

recover damaftes ; vw R., 1 Oh, j' App., 16. 

2Jt*rt»i^mtUh Cor., • Xu* R., 1 Oh., 442. 

C1864>. ♦ 3 tu R.V b. e* ftir W 

» J?ar«vm^T. ArcA^ Ooryi^ 11 (1869)w 



tiureasoiiable 1^ presnme owner of the servient 

tenement in^^ to grant a right to the nse of more light 
than was neqessarj^ for the comfortable and convenient 
habitation of the dwelling-house, or that he intended to 
increase the value of his •neighbour's house by reducing 
the value of his own land* •Principles of general conve- 
nienoe, upon which the presumptions of right to light by 
presoription or grant depend, require that lights in a 
dwelling-house, which have been uninterruptedly used 
for a long time, should not be darkened so as to render 
the house unfit for comfortable habitation, but they do 
liot require such a presumption as would impede the erec- 
tion of buildings on the servient tenement, which would 
not deprive the dominant house of any degree of what 
was reasonably necessary for comfortable habitation/ 

The case of Sagram v. Khettranath Karformah^ lays 
down the law independently of the Indian Statute in 
accordance with the English Chancery decisions independ- 
ently of the English Statute ; and this I must accept as 
the law of Calcutta also, namely, that by enjoyment only 
the right to so much ah* can bo gained as is necessary to 
avoid a nuisance, and onlg the right to so much light as is 
'iiecessari/ for comfortable habitationJ^^ ^ 

A plaintiff is entitled to stand on his right and not 
to depend Cpon the degree of consideration which the 


* Bagratn «v. Khettranath Kar^ 
formahf^B.la^K^y O. C,, 18, at 
p. 60(1869). 

• Modhoosoodun Dey v. Bisso* 
' naih Dev, 15 B. B. B., 370, 371 

(1875), and see Benode Coomaree 
JOgsHBe V. Soudamin^ X>09$ee, 1. 
tu H., 16 Cal., 256, 257 (1889) [a 
peiPsOn |s entitle^l to so much use 
of light as is reasonably 
ft^es^ry for the comfortable babi- 
talioa of bis premisos, aud to so 
shuoh of the use and access of ah* 


as may be necessary to prevent his 
pi*emi8e8 beings rendered unfit for 
habitation or business]. See also 
The Delhi and London Bank v* 
Kem Loll Dutt^ I. Li. R., 14 Cal., 
839 (1887) ; Jamnadae v. Atmaram^ 
1. Jj. B., 2 Bom., 133 (1877). There 
are cases in which the Court will 
interfere when the obstruction is 
sliij^htand injury trifiin^r, but these 
ai’e very rare and depend cipoii> 
exceptionai circumstances, God- 
dard on Basements^ 476* 

28 
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defendant may show him *^from time to tin^. So it is no 
answer to say that there will be reflected light from the wall 
of the new and obstructing building when it is whitewash- 
ed. A plaintiff is not bound to put up with reflected light 
even if it w'ould not be incomparably less than the direct 
sky-light ; moreover, there k no means of ensuring the 
wall being kept whitewashed, or in a state to reflect light.^ 
When a room was made so dark that the plaintiff opened 
a sky-light which helped to illuminate all the rooms at 
date of suit, the (yourt observed that a person was not 
bound to open a sky-light in his roof because his neigh- 
bour blocks the light and air out.^ 

The right to unobstructed light is not diminished by the 
circumstance that the possessor of that right has either by 
purchase from, or by the free gift of, any other person^ or 
by the operation of any Act of the Legislature, obtained 
other light in addition to that which he had a prescriptive 
right to.^ The owner of ancient lights may improve his 
light but must not increase it.** 

Where there was a roof to the plaintiff’s verandah, not 
of a permanent character, built by the orders of the plain- 
tiff’ himself, the effect of which was to intercept the direct 
sky-light, and it was contended by 'the defendant that, as 
the plaintiff' had diminished his light and air by his own 
net, the question of material diminutioii of comibrt must be 
determined with regard to that diininisheddight ; it wns held 


• Ratanji Hortnatoi BoUlewalla 
V. Edafji HormasQi BoUlawallat 8 
Bom. H. O. R., Ibl, 191, 192 (1871); 
citing JStaight v. Bum^ L, B., 5 

App«, 193 ; and Bent v. Auctior^ 
Mart Co., U R., 2 Eq., 2SiS ; Oha- 
nasharn Nilkunt Nadkarni v. Mor^ 
,oba Bamchandra Pat, I. Xj, R., 18 
Bom., 474, 479 (1894) ; [but see also 
p. 485 in appeal}, Bhut^ibhoy 
Cowa^ji Umrigar v. X/itihoa, I. li. 
B., 13 Bom., 262, 256 (1888). 

• LackerHeen v. Paramanick, 
•Cor., 92 (1864). 


• Ghanasham Nilktint Nadkami 
V. Moroba Bamchandra Ped, I. L. 
R,, 18 Bom., 474, 478, following 
Byer^a Co. v. King, E. R«, 9 Eq., 
438, 442. 

^ Tapling v. Jones, 11 H. L., 
290 ; see JLackersteen v. Parama- 
nick. Cor., 92 Provabutty 

Babee v. Mohendro XmII Bbse, 
I. li. R., 7 Cal,. 453 (1881): as to 
new building, erected on site of 
an ancient building, see Petidarves 
V. Munro, U R., 1892 , 1 
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lhat as the e|jjdence showed that the plaintiff had put a 
covering to the wooden rafters which could bo placed or 
removed according to circumstances, he had done nothinrg 
which could be deemed equivalent to a surrender of his 
light, or disentitle him k) the same amount of light and 
air as he enjoyed when ho first took possession of the 
property. A person may wish to accommodate the light 
and air to the season of the year, but that is no reason 
why ho should be deprived of it at all times. ^ So the fact 
that a window is not often opened, and that in the monsoon 
windows are closed at the foot by dammar and tiles to 
keep out the wet, is not an objection, as a plaintiff may 
regulate bis use of bis windows any way he likos.^ 

Under the Easements Act also a suit for disturbance of 
easement will lie, provided that the disturbance has actually 
caused substantial damage to the plaintiff : tliat is, where 
evidence of the easement is affected, or the value of the 
dominant heritage is materially diminished, or the damage 
interferes materially with the physical comfort of the 
plaintiff or prevents him from carrying on his accustomed 
business in the dominant heritage as beneficially as he had 
done previous to instituting the suit.® 

Kekewich, J., in a recent case^ has summarised the law 
relating to the remedies available upon obstruction of light 
as follows :« — “ There are two classes of cases. If you 
interfere with the access of light to a man’s window to 
^the extent of 2 per cent., or 3 per cent., or even perhaps 10 
per c«nt. or more, where it enters in large quantities 
the Court declines to interfere. Sir George Jessel used 
say that was a case in which no action could be main- 
tained either in law or in equity. No jury would give 

Ilormasji Bottlewalla 256(1888). 
v. Eilalji JSorma^i BoUlewatla, 8 ® Act V of 1882, s. 33. 

C. K., 181, 190, 191 (1871). ^ Lazarus Artistic Photogr a- 

• Bhunjibhoy CowctsiJi Umrigar phio Company y 1897, L. H., 2 Ch., 
V. Zisbouy t. Ii. R., 13 Bom., 252, 218. 
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damages add tbe Court of ‘Chancery 

InjunctioD. Then tliere is a second class of cases, where- 
there is an interference of light of a serious character, but 
yet not really a jpractical interference with the comfortable 
enjoyment of the plaintifTs premises. For that probably 
small damages would be sufficient, then there is a third 
class of oases, where the interference is of a grosser kind • 
there, of course, ian Injanction would follow with costs/’ 

If a landlord eouveys one of two closes to another be 
cannot afterwards do anything to derogate from his 
grant.^ But the maxim that a grantor shall not derogate 
does not entitle a grantee of a house to claim an easement 
of light to an extent inconsistent with the intention to be 
implied from the circumstances existing at the time of the 
grant and known to the grantee.® 

According to section 35 of the Indian Easements Act 
(which substantially expresses the rule applicable in terri- 
tories to which the Act does not extend) subject to the pro- 
visions of the Specific Relief Act relating to Injunctions 
an Injunction may be granted to restrain the disturbance 
of an easement (a) if tbe easement is actually disturbed, 
when compensation for such disturbance might be recover- 
ed : (h) if the disturbance is only threatened or intended, 
when the act threatened or intended must necessarily, if 
performed, disturb the easement. 

Where there has been an obstruction*^ of an easement 
to light and air, the question, whether the relief, should be 
by way of Injunction or damages, is one of no littlo diffi- 
culty.® In an early case in the Calcutta High Court,^ 
the rule was stated to be that, if it be satisfactorily shown 
that the building when erected will materially lessen 
the enjoyment- of light and air to which the plaintiff 


» Aldin y^ Lq,iim0r Clark JHuir- 
h$ad di Co*t ik.., 2 Oh., 442. 

• PucUsp dt X>Uiriot 

Bafddng Co. v. Mo89t 88 Oh. !>., 2dS. 


* Kadarbhdi v. 1. 

XL, 13 Bom , 676 <1889). 

♦ Barrow y* Archer, Oorjrton, .IO,. 
11 (1864).,- 
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claim by right, then the Court will iiiterfere by 

The decisions of the English Courts (bearing upon the 
principles regulating the gr of an Injunction) down 
to the years 187 1, 1888, and 1894 respectively, have been 
reviewed in the Bombay High Court by Sargent, C. J., in 
three judgments from whiclf the following excerpts are 
taken. In the first of those cases, decided prior to the 
pasBing of the Specific Relief Act,* he said : — 

‘^ How the Court of Chancery in England has, v, 

the course of the last seven and eight years, had 
frequently to consider the question of obstruction to 
light and air, and the principles upon which the Court 
will interfere by Injunction either to prevent, or pro- 
hibit the continuance of, the alleged obstruction. The 
perusal of those cases beyond question leads to one 
conclusion — a conclusion referred to by the present 
Xjord Chancellor when sitting as Vice-Chancellor Page 
Wood in the case of Dent v. Auction Mart Co.^^ 
namely, that there are many obvious cases of new 
buildings darkening those opposite to them, but not 
in such a degree that an Injunction could be maintained 
-or an action upon the case, which, however, might be 
maintained in many cases which could not support an 
Injunction. When, however, •we pass to the application 
of that proposition to the varying circumstances of alleged 
obstructions, w^ find that the learned judges, be they 
Vice-Chancellors or Chancellors, have differed materially 
both Sn their mode of stating the principles upon which 
that doctrine is to be applied, and still more, perhaps, in the 
application of the doctrine to the actual circumstances 
before them. Now the earliest of the recent cases in which 
4110 matter has been fully considered is that of Jackson v. The 

^ ^ ^ Vent V. Auction Mart Co,, h. 

8 Bom. H. 0. 2 Eq., 238 (1866). 

481,186^189(1871). 
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Duke of JSfeivcaatlej^ before liord AVestbury. Ilis Liord^hip^ 
after referring to the judgment of Hiord^ Eldon in 
Attorney •• General ISfichol^ says: The foundation of tbo 

jurisdiction appears to be» that injury to property 'whiclr 
renders it in a material degree unsuitable for the purposes 
to -which it is now applied, oi*^ lessens considerably the 
enjoyment which the owner *now has of it. The Court 
considers that injury of this nature does not admit of being 
measured and redressed by damages. In Johnson -sr* Wyatt^ 
before the Eords Justices, the Eord Justice Turner says : 
1 think that at all events a plaintilF coming to this Coiirt 
for its interference in a case of this nature is bound to 
show that the obstruction is such as will render the house 
occupied by him, if not of less value, less fit, or at least 
substantially less comfortable, for the purposes of occupa- 
tion. In Dent v. Auction Afart the present liord Chan- 

cellor, then Vice-Chancellor, Wood, having, as he says, 
considered the question in every possible way, arrived at the 
conclusion that, when substantial damages would be given 
at law, as distinguished from some small sum — £5, 
£10, or £15 — the Court would interpose by Injunc- 
tion. However, he admits that he feels some difficulty 
with reference to recent authorities, and that the deci- 
sion of the Eords Justices in Dobson v. Whittingliam^ 
is scarcely reconcilable with such a principle. In Martin 
V. Jleadon^ Vice-Chancellor Kindersley says, that when- 
ever it is shown that the comfort or 'enjoyment of a 
man or of his family in the occupation of his house 
is seriously interfered with, there is sufficient ^ound 

Jachson^, The JOulce of New- 16 Vos., 342. 
castle, S3 Xj. J. , Oh., 698. It lias • Johtison v. "Wyatt, 23 Ij. JT.,- 
been stated tliat the principle of Oh., 394. 

law in this case appears to have '• v. Auction Mart Co., Xjm- 

been widened by recent decisions : R-., 2 Eq.., 238 (1866). 

J'amnaaos Shankarlal v. Atmaram • Li. R., 1 Oh. App., 442 (1866). 

Moftiinan, I. Xu. R., 2 Bom., 136, 137 • Martin v. Heatlon^ ti. R., St 

(1877). Eq., 425 (1865). 

* The Attorney-Ceneralv. Nichol, 
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for the iafcerferenoo of the Court ; and lastl}% in Staiahl 
V* Lord J astice Qiffard says : ‘ 1 take the course 

of this Court to be, that when there is a material injury 
to that which is a clear legal right, and it appears that 
damages, from the nature of the case, would not bo a 
complete coinpensationf this Court will interfere by 
Injunction.’ • 

The statements of the learned Judges in the two last 
cases, taken together, seem to me to bo as lucid and com- 
plete an exposition of the principle on which the Court 
interferes in cases of this nature as the subject admits of. 

It is to be x’emarked that in both those cases the learned 
Judges said they would have granted a mandatory In- 
junction, had it been asked for in the first case, and bad 
the question been before the Court at the hearing in the 
latter. 

In Dent v. Awdion Mart an Injunction both pre- 
ventive and mandatory was granted ; and in Johnson v. 
Wyatt^ the question before the Court involved the right 
to an Injunction of either description. It is clear, I 
think, therefore, that the learned Judges had the remedy 
by mandatory Injunction in contemplation, when they 
laid down the principle upon which the Court interferes.. 
This is clearly so with respect to Lord Westbury from his^ 
Lordship’s remarks in Iseliherg v. Dast India Honse 
Estate (fompany^ He says : ‘ The remedy given by the 
Common Law for a grievance of this description is an 
action fer damages — that action is liable to be resorted to 
so long as the cause of damage continues. Upon that 
ground, and by reason also of the damage in many 
cases not admitting of being estimated in money, thisr 
Court has assumed jurisdiction. Now this jurisdiction,- 


* » Staight V. Burn.lj. R,. 5 Ch. -*83 ti. J., Ch., 302 (1863). See 
Appm 163 (1869). also as to mandatory lnjunction»r 

• ti. R., 2 Eq., 238 (1866). post. 

• 33 li. J., Ch., 394 (1863). 
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far as natiiiro of a pra:we«MiiT© 

remedy-----tliai is, prohibition fnrtber damage^ or an 
intended clamage —is a jurisdiction that may be -eater- 
cised 'without difficulty, aUd rests upon the oleare^ 
principles. 3ut there has been superadded to that the 
power of the OoUrt to grant wbaf has been denominated a 
* mandatory Injunction,’ that "is, an order compelling a 
defen dan t to restore things to the condi tion i n which 
they were at the time when the plaintifFs complaint 
•was made. The exercise of that power is one that muSt 
be attended with the greatest possible caution. I think, 
without intending to lay down any rule, that it is con^ 
hned to cases where the injury done to the plaintiff cannot 
be estimated and sufficiently compensated by a pecuniary 
sum, that is, according to his Xiordship’s remarks in Jack^ 
son V. JOnhe of JSTewcastle^ when the interference with the 
light and air renders it, in a material degree, unsuitable for 
the purposes to which it is applied.’ 

In X)urelt Mr, J^ritehard^ Liord tJustice Turner says ; * The 
jauthorities upon this subject lead, I think, to these con- 
olusions, that everf case of this natxire must depend utpon 
its own circumstances, and that this Court will not inter- 
fere by way of mandatory Injunction, except in cases 
in which extreme, or, at all events, very serious, damages 
will ensue from its interference being withheld.’ The 
language used by Liord Westbury and Lord diistice 
“Turner is undoubtedly somewhat stronger ' than that em- 
ployed by the learned Judges in the more recent decisions 
in 1866, oi Dent -y, JLxtction 3£art Co^,^ M'arttn v. Tleadonf 
and Staight v. and shows doubtless that tho ten- 

dency of the decisions is toxcards a less sparing e^eer^se 
of the juiisdictiion than formerlg prevailed, and that too on 
the grotind that the interference with light and Wr is not 

» ^ ii. Ch., (iS6S). • li. ^ 288 as«eju 

• £j, K,, 1 Ch. App., 244 <1805). ♦ lU. B., 2 Kq., ^ 

" > Xi. B., © Oh. App., 163 (ISO©). 
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nierely a nttisanoe, bnt an interference with that which, as 
Vice'-Chanoellor Kindersley says in Martin v* Headon^ is, 
as a matter of principle, just as much part of the property 
of a man as his land or his house, and just as much enti- 
tled to protection as any other property.” * 

The same lear ne d 
the date of the passing 

the El nglish decisions to date, saying as follows : — 

- The power of the Courts of India to grant a perpetual 
Injunction is determined by the Bpecific Relief Act I of 
187 7> section 54, which provides that the Court may 
grant such an Injunction ‘when the defendant invades 
or threatens to invade the plaintiff’s right to, or enjoy- 
ment of, property ; ’ and ‘ where the invasion is such 
that pecuniary compensation would not afford adequate 
relief.’ It is to be remarked tbat this limitation of the 
power of granting an Injunction is identical with the 
conditions upon rohich the Court of lHquity in JCngland 
has always asserted the jurisdiction of granting preventive 
relief in cases of this nature. In Attonmey-- General v. 
Mityholy^ Lord Eldon says, ‘ tbat the foundation of the 
jurisdiction appears to bo tbat injury to property which 
renders it in a material degree unsuitable for the purposes 
to which it is now applied, or lessens considerably the 
enjoyment which* the owner pow has of it. The Court 
considers that injury of this nature does not admit of 
being measured and redressed by damages.’ In Staigkt 
V. Lord Justice Giffard says ; ‘I take the course 

of this Court to be, that when there is a material injury 
to that which is a clear legal right, and it appears 

• L. K.., 2 Eq., 425 (1865). N'awaz Jung v. Rustomji UTana- 

• JRatanji If, BottlmoaUa v. Eclat- bhop, I. L. R., 20 Bom., 704 (1896). 
Ji ff, BoUUwalla, 8 Bom. H. O. R., In this caso no Injunction wa» 

• O. O. 180 — 189 (1871), per Sar- given, but the plaintiff was held 

gentr C. J. entitled to substantial damages. 

• JOhunJibhoy Cowasji Umrigar ♦lO Ves. Jun. at p. 342 (1809). 

V. ZUboa, l, L. R., 13 Bom., 252, *6 Oh. App., 1^, at p. 167 

259—202 (1888) ; followed in (1869). 


Jhdge again* in 1888, subsequent to Dhunpikov 
of fhe Specific Relief Act, reviewed 
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tliat damages, from the nature of the case, would not be 
a complete compensation, the Courfc will interfere by 
Injunction.’ By Lord Cairns’ Act (21 and 22 Vic.> 
c. 27), the Court of Chancery is empowered, if it thinks fit, 
to award damages instead of granting an Injunction in 
cases falling within its jurisdietioiS, and since that Act has 
had to exorcise the same discf'etionary power when the 
question has arisen whether damages or preventive relief 
should bo granted. The particular effect of that Act does 
not appear to have received much consideration, until the 
entire question of the right to ancient lights and the 
appropriate i*elief in cases of obstruction was examined 
by Sir Gr. Jessel in Ayy\sley v. G^lover.^ The full discus- 
sion it then received, makes it unnecessary to refer to 
earlier authorities* The Master of the Rolls in that case, 
after discussing the earlier decisions, which doubtless 
reveal a great variety of opinions, expresses his own view 
to be * that, wherever an action can be maintained at law 
and really substantial damages, or pei'haps, I should say, 
considerable damages, can be recovered at law, there the 
Injunction ought to follow in equity, generally, not uni- 
versally.’ lie then refers to Lord Cairns’ Act, and points 
out that the Act gives a new» power to the Court, purely 
discretionary, to substitute damages in cases in which^ 
before the passing of the. Act, this Cpurt would have 
granted an Injunction expressing an opinion that it is ‘ a 
reasonable discretion and irmist depend tipon the special 
circuynstances of each case whether it ought to be exercised ’ ; 
and as an illustration of its application, he refers witli^ ap- 
proval to Curriers^ Company v. Corbett^ as showing that 
where the defendant’s building has been already erected, 

^ ILi. 18 Elq.,456, at pp. 553, 554 Pearson in Holland v. per 

and 555 (1874). “ In our opinion Bidge, C. J., and Knox, JT., ii\ Yaro\ 

the rule of law in such cases (light v. Sanu-tiUaH, I. ILi. R., 19 All.,, 

and air) was correctly laid down 259, 260 (1897). 
hy Sir George Jessel in Aynsley v. » 2 I>r. A Sm., 355 (1865). 
and by the late iVTr. Justice 
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the Court will take into consideration the fact of the 
injury to the plaintilf being of a slight nature (although 
sufficient to sustain an Injunction) as contrasted with the 
serious damage to the defendant. 

The subsequent decisions by the Master of the Rolls, 
Smith v. Smith^^ ancf Krelil v. Biirrell^^ alford further 
illustrations of the principle on which the discretion vested 
in the Court of Equity of awarding damages in lieu of an 
Injunction should be exercised. In ITolland v. WorJey^^ 
Mr. Justice Pearson, after referring to the above decisions 
by Sir G. Jessel, laid down the rule which he said ho 
thought would be in accordance with the view of the 
Master of the Rolls, that in those cases where the injury 
would not bo so serious, where the property might still 
remain the plaintifFs and be as substantially useful to him 
as it was before, the Court may, if it thinks fit, exercise 
the discretion given it by the Act, and in that case, after 
pointing out that the property would not bo useless for 
the purpose for which it was employed, ho hold that, ‘ look- 
ing at the nature of the pi'operty, and considering its 
situation in the heart of a great city like London,’ ho 
would not be wrong in exercising his discretion by giving^ 
the plaintiff damages. This case has been referred to in 
terms of implied disapproval by Bacon, V.C., in Greenwood 
V. Horitsey^ and it may te* that Mr. Justice Pearson’s 
ruling, which undoubtedly modified the generally received 
practice of the Court of Equity, may not be followed in 
Englahd. 


• li. B., 20 Eq., 600, at p. 605 
(1875). 

• L. B., 7 Ch. Biv., 551, at p. 554 
(1877). 

• Ii.B., 26 Ch. Div., 585, at p. 587 
(1884) ; this case was approved in 
Yaro V. Sana-ullah^ I. E. B., 19 
All., 259, 260 (1897), v. ante, p. 442, 
Note !• 


♦ t..B.,330h.Div.,471,atp. 476 
(1886). In JYational Telejihone 
Company v. Baker ^ E. R'. (1893), 2 
Ch.,- 196, Kckewich, J., referring 
to Holland v. Worley^ said “ that 
case has not commanded the appro- 
bation of the profession.” See alsa 
Marlin v. Price, L#. R. (1894), 1 
Ch., 276, 280. 
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Tbe question^ liotoemr^ v^ie0^ we d 

Compensation^ does not ^ we tMnk^ present it s^f Courts 

this country in precisely ihe same mantier and form as 
it does to a Court of Equity in England. This latter 
Court, in awarding damage under Lord Cairns’ Act, 
^exercises a discretionary power in departing from the 
specifio relief, which it had hitherto exclusively afford-^ 
-ed ; and could ^scarcely be expected to take so broad a 
view of the subject as the Courts of this country, whose 
^ duty ’ it is under the Specific Relief Act not to grant 
an Injunction where damages offered adequate compen- 
sation. The result has been that this Court has in several 
cases adopted the view taken by Pearson, J., as being 
one which, if applied with caution, is suited to the circum- 
stances of this city, which from its nature can in most 
parts of it only extend itself vertically upwards ; and vre 
think, therefore, that it ought to bo considered as the 
general practice of this Court, although doubtless one to 
be administered with much care and with due regard to 
the special circumstances of each easeJ*^^ 

Again in a still later case® decided in 1894, the same 
learned Judge again reviewed the jE3ngUsh decisions and 
their bearing upon the proviiuons of the Specific Relief Act 
as follows 

‘‘At this stage, it will be ‘convoment,^! tliink^ to con- 
Jiudharni V, sider the authorities bearing on this class of questions, 
Xhe English cases were discussed at length ih Dhunjibhoy 
Coicasji V. Lishoa^^ and the conclusion arrived at is that the 
view taken by Pearson, J. (in Holland v. when 

* jyhunjihhoif Cowasji Umrigar p. 442. 

V. I. 1*. R., 13 Bom., 259— • Ohanasham Nilkant Xfadkarni 

262 (1^^, p«r Sargfijit, C. J. The v. Mgroba Ramehandra ti. 

rule in Holland y. Worley was B., 18 Bom., 474, 483, 484, 487--489 
also followed in Kadarbhai v. JKo- (1891) : followed in ' 4^ 
himbhaif I. JL. R., 13 Bom-, 674, Jung v, RuStoniJi Jffanabhoyy B JEi. 
677 (1889) ; and the caae was ap- R., 20 Bom., 704 (1890). - : 

.proved in Faro v, Sana-ullah, I.X. • I. X. R., 13 Bom., 252 (1888). 
R., 19 All., 259, 280 (1897), v. an##, ^ R„ 26 Ch. D,, 678 (1884). i 
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discussing Lord Gairns’ ActJ^ ^ if applied witli caution, is- 
suited to the circumstances of this city, which, from its 
nature, can in most parts of it only extend itscdf vertically 
upwards ; and, we think, therefore, that it ought to her 
eonsidered as the geneijal practice of this Court, although 
doii^tless one to be administered with much care and with 
due regard to the special circiimstauces of each case.^ 
Mr. Justice Pearson, in his judgment in the above case 
(see page 587), after referring to Smithy. Smith^ wliere 
Jessel, M. R,, discusses the application of the above Act, 
which enabled the Court of Chancery to give damages in 
a case in which an Injunction would otherwise have been 
given, draws the conclusion that, ^ where the property may 
still remain the plaintifFs as distinguished from the- 

case where the only fair compensation would virtually be 
to make the plaintiff sell his property to tlie defendant) and 
be substantially useful to him as it was before,’ the injury 
is one which can in that case be properly compensated by 
money. This view of Lord Cairns’ Act is spoken of by 
Kekewich, J,, in Dicker v. Popham Radford 4* Co.,^ as not 
laying down any new rule, and as amounting to no more 
than that (as had already been said in several cases) where 
there is a discretion exercisliable, the Court is bound to 
look at all the circumstance of the case. In this country 
the jurisdiction ^of the Civil •Court in granting relief by 
Injunction is given by the Specific Relief Act (I of 1877). 
Section 54 of the Act provides that it may be granted in 
obtain cases, one of which is where pecuniary compensa- 
tion would not afford adequate relief. JSfo doubt the juris- 
diction of the Court of Chancery in questions of relief by 
Injunction, etc., as stated by Lord Eldon in Aitorney^ 
General v. Nichol^ and explained by Vice-Chancellor Wood 
hx Dent y. Auction Mart Co.j* and by Sir G. Jessel in Aynsley 

1 li. Bm 20 Bq., 600 (X875), •16 Ves. at p. 342 (1809). 

63 Baw Times Reports at • L. B., 2 Bq., 238 (1866). 
p. 381 (1890). 
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V. Glover^ is treated as existing where substantial damages 
would be given by a Court of law. But this Court has 
the jurisdiction, both of a Court of law and equity, and 
in the exercise of the discretion will regard the material- 
ity of the injury in the sense in which that expression 
Avas used by Sir G. Jessel in Smtt7i v. and which, 

ns pointed out by Fry, J., in National Provincial Plate 
Insurance Compamj v. Prudential Insurance Company^ 
means something more than is siifBcient to give the Court 
jurisdiction to grant an Injiiiiction, and may depend on all 
the circumstances of the case.^ 

When the Specific Relief Act was passed in 1877, the 
law in England on the subject of Injunctions — I speak 
more particularly in reference to Injunctions restraining 
the obstruction of ancient lights — was this. A plaintift* 
who had sustained, or who was likely to sustain, material 
injury entitling him to substantial damages by reason of 
the obstriietion or proposed obstruction of his ancient 
lights by the defendant’s buildings, was, in the absence of 
special circumstances, entitled to an Injunction, according 
to the established principles of Courts of Equity : Martin 
V. Price,^ Lord Cairns’ Act had, however, conferred 
upon Courts of Equity the power to award damages to 
the party injured, either in addition to, or in substitution 
for, an Injunction, in cases un which those Courts had 
jurisdiction to entertain an application for an Injunction. 
That power was a discretionary one, but the law as to 
the circumstances under which the Courts would exercii^e 
that discretion was in an unsettled state, and no clear rules 
for the guidance of the Court had been established by the 
decisions : V. Woidey.^ Even now it is an open 


» U K., 18 Eq., 544 (1874). 

• Li. It, 20 Eq., 500 (1875). 

» L.. K„ 0 Ch. D., 768 (1877), 

^ Ghanasham NilkatU Nadkat'ni 
•V. Moroba RamchanUra Paiy I. U. 


B., 18 Bom., 483, 484 (1894). 

* X. K. (1894), 1 Ch., 276. See 
as to this case, 

• 26 Ch. B., 578, at p. 587 
(1S84). 
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■question whether damages in lieu of an Injunction can bo 
awarded by way of compensation for an injury not yet 
committed, but only threatened and intended : Martin v. 
Price.^ Section 33 of the Easements Act, 1882, lays 
down for us the law sis to the case in which damages or 
compensation can bo awarded, and sets that question at rest. 
The Specific Relief Act (I of 1877), section 54, enacts 
that when the defendant invades or threatens to invade the 
piaiutifTs right to or enjoyment of property, the Court 
may grant a perpetual Injunction in the following case : — 
{c) When the invasion is such tliat pecuniary compensation 
would not afford adequate relief. (I omit clauses (a), (/>), 
CO specially applicable to the present cir-* 

cumstances.) The Court has under that section jurisdic- 
tion to grant an Injunction only in those cases where 
pecuniaiy compensation would not afford adequate relief. 
The expression adequate relief” is not defined, but it is 
probably used in the sense In which Kiudersloy, V. 0,, 
uses it in \Vo(yd v. Sutcliffe^ as meaning such a compen- 
sation as would, though not iu specie, in effect place the 
plaintiffs in the same position in which they stood before. 
If that be the correct meaning of the jihrase, it is, I 
think, difficult to predicate of any material obstruction 
to ancient light that pecuniary compensation for it would 
in effecC place the plaintiff in*the same position as before, 
and, more particularly so, where the light is obstructed 
in a house in which a man is himself residing. 

does not, however, follow that in such cases a 
plaintiff is entitled as of right to an Injunction. Under 
the Specific Relief Act, the Courts are given a discretion 
to grant or withhold an Injunction, as in England they 
have a discretionary power to award damages in lieu of 
an Injunction. In this view of the law, the Court has to 
consider in each case, not merely whether the plaintiff’s 


» li. R. (18S>4), 1 Ch,, 276. • 21 X.. J., Ch. at p, 266 (1861). 
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le^l b^en infWi^^d^ or 

tvin^dy hut als& zdhetJieT^^^ u all the circiimttcmeek ^ 
the case he ought to be granted au lhjuhotion a^^^^^^^^ proper 
and appropriate rerned^^oT such infringement^ 

^too principles are r £ tkinky dedkt cible froni the JSnpli eh 
casesy which fnay he deemed hinding %tpon our Cpurts r 
(1) That Gourtg ought not to interfere bjr way of Injtuio- 
tion when obstruction of light is very slight and whero 
the injury sustained is trifling, except in rare and 
exceptional cases : v. A^uction Alhrt Co 

Union JBank of Uondon Goddard on Easements, p. 438 ; 
and (2) that where the defendant is doing an act which 
will render the plaintifTs property absolutely useless to 
him, unless it is stopped, in such a case, inasmuch as the 
only compensation which could bo given to the plaintiff, 
would bo to compel the defendant to purchase his property 
out and out j the Court ‘ will not, in the exercise of its 
discretion, compel the plaintiff to sell his pi'operty to the 
defendant’ by refusing to grant him an Injunction and 
awarding him damages on that basis (see Holland v. 
Worley^ Between these two extremes, where the injury 
to the plaintiff would be less serious, where the Court 
considers the property may still remain with the plaintiff 
and be substantially useful to him as it was befoi*e, and 
where the injury is one of a nature that^can be Compen- 
sated by money, the Courts are vested with a discretion 
to withhold or grant an Injunction, having regard to all 
the circumstances of the particular case before them, 
including the fact that the premises are situated in a city 
like this, where land suitable for building is limited and 
very valuable, and where property-owners should, so far 
as is J)os3ible, consistently, with the existing rights of 
their neighbours, be allowed to utilize it to the^^ u^ 
extent,” 

14, 21 ESq,. 238 (18eJ6>. f 2 CUft., p, 686 (1859)* 

• X*. ^> 26 on* a>., 578 (1884)^ 
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Soottj for tjhio rospoDtlent, contended that tbe pre-^ 
/was a case for an Injiinction, because it fulfilled the 
coiiditions of section 54, sub-clause (6), inasixiuch as 
tlieTe Was no/stendard foT ascertaining the actual damage 
caused likely to be caused by the invasion. 1 tbink«^ 
boweyer, tbat this sub-blause bus rather application to 
such cases as are referred to in the illustrations (A) and 
(/) to the section, where there is no possible standard with 
reterence to which the contemplated injury can be com- 
pensated, than to a ease of injury to property like a house 
occdpied by its owner in danger of being deprived of it» 
ancient light. Juries have never experienced any in- 
superable difficulty in oases of the latter kind. In earlier 
tiines, before the passing of Lord Cairns’ Act, Courts of 
Common Law, rather than Courts of Chancery, were 
resorted to in cases of obstrnctiou of ancient lights : 
Goddard (3rd Ed.), p. 423— the aid of the Court of Chan-^ 
eery being invoked in later times on account of damagCvS 
being an inadequate remedy, or inappropriate to the 
circumstances of the case.” ^ 

In a recent decision of the Madras High Court® it was 
said: — 

“ Assuming that the plaintiffs are entitled to compen- 
sation, the Court may grant a i)erpetual Injunction in- 
respect o/ an invasion of a i^ght to, or enjoyment of, pro- 
perty, when the invasion is such that pecuniary compensa- 
tion would no? afford adequate relief. 

This •test is in practice a difficult one to apply. On 
the one hand, it may be said, that there can be no disturb- 
ance of an easement on which a pecuniary value cannot 
be placed, because it is always possible to ascertain the 
difference in the selling value of the property brought 

^ GhafMsham JN’Ukant Nadkarni * Boj/son v. Beaney I. L. B., 2^ 
% MKjToba Bamchundra Paif I. 1*. Mad.,25], 253(1009)^ per Shophardp. 

IS Bom., 487— Sargent, Offg^ 0. J. 

:vr.^ xa 2» 
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about by the obstruction otwwhicb complaint is made; On 
the other hand, if the phrase means ‘ such a compensation 
Its would, though not in specie, in effect place the plain- 
tiffs in the same position in which they stood before,^ it 
would, as observed by Fai'i’an, bo difficult to predicate 
of any material obstruction to ancient lights that pecuniary 
compensation coti Id bring about that result : Grha.na,«harfi 
^ilkant I^adkarnf JHoroha Mamchandra Only in the 

case in which the money might be spent in the structural 
alteration or re-arrangement of the premises covild that 
result possibly be produced- The question really comes 
to be one of degree. A.t the one end of the scale is the case 
in whicli the plaintiff’ s building will be rendered useless, 
unless the proposed building is stopped. At the other is 
the case in which diminution of light is comparatively small 
though still substantial. If I may take Afartin v. JPtuce^ 
as a statement of the Knglisli law on the subject, 1 
think it must be admitted that it is different from th* 
law we have to administer here 'under the Specific Melief 
Act and the Ktisements Act : see JDhn'njihhop Cowasji 
Uniriffar v. fjiaboa^ and iHhanasham JSfilkant JVadkarjti 

Aiovoha Hamchandra l^aiA In Afartin v. J^ricef* the 
evidence was to this effect : The plaintiff’s house standing 
on ground higher than the level of the houses opposite, 
faced a street from d5 to' 37 feet wdde* ; opposite was a 
house having an elevation of 37 feet and a„ frontage of 77 
feet. h’or that house defendant proposed to substitute one 
having a frontage of 27 feet and a height of 62 feet. 
ICekewich, J., having i*ogard, among other things, to the 
fierm for which plaintiff’ held, gave judgment for £120 
damages and refused an Injunction. The Court of Appeal 
held that, as the plaintiff had sustained material injury he 

* ^hetna/tham ^ifkatU ^udkami * I>hunjibh<*y Oowaj^i 

■ V. Moroba Marnchandru JPui, I. r.. 1 . 1 ^ K., 13 Bom., 252 (1888)^ 

JB., 18 Bom., 474, at p, 488 (1894). 1. JU K., 18 Bom., 474 (1894). 

• Marlin v. J>ric«(]694), 1 Cb. ,276. • (1894) 1 Ch., 276. 
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entitled to an Injunction Me absence of proof of rir-- 
^umstances deprioiftij him of the primd facie right. No 
•reference was made to the test prescribed by the Spccitic 
Relief Act. Accordruff to that decision^ the ride of Eng- 
lish law is the converse ^f the rule preva! ling hei'e. There 
the right to an Injunction is tlie primd facie riglit ; here 
an Inju7iction is not to he given when the remedy in dam- 
ages is considered adegnate. For a statement of the law 
in terms more oonsonunt with that which we have to 
administer, I would refer to Lord Westbury’s judgment 
in Jackson v. Duke of iVewcastle} This case, decided in 
1864, has, witli relerencc to another point, been dis- 
approved in later cases. With regard to that other point, 
the Indian L(3gislatiire seems to have followed it never- 
theless, and it may well have been present to their minds 
when the Specific Itelief Act w^as being framed ; sc*e 
Mioheirs Ijaw of Easements, jiage 234/’ 

According to the <lecisions, therefore, of the Bombay 
and Madras High Courts an Injunction might in many 
• cases be refused whore, according to the present English 
case law, it would be granted.® The general principles 
upon which those ( /ourts would or w^ould not grant an 
Injunction are sufticiently indicated in the judgineuts 
oilready cited. Apart, how;over, from the general pro- 
visions of the (Specific Relief 'Act, of which these c:isc‘s 
are an iiiterprotatiou, no fixed rule can be rigidly laid 
down upon the question whether an Injunction should 


• 3 Ded. J. & »S., 275, at p. 284 ; sioiis cited have no application. 

V. ante^ p. 438. {Martin v. Price, supra ; Shel/er v. 

• Boy son v. Deane, I. Ij. R., City of London Klectric Lif/htiny 

'>> Mad., 25:1-255 (1809), per Co. (ante) and other English 

Shephard, OtFg. O. J. cases were citerl) : sed fftmen, 

• MichelTs Law of Easements, the provisions of the Specific He- 

\n Sultan Nawaz Jung Him- lief Act being founded upon 

towil Nanabhoy, I. L. R., 21) Bom., and being the embodiment, with 

3704 (1896), the Court observed, some exceptions, of the English 

that to Ooui*ts subject to the Speci- case law, 
die Relief Act the English dcci- 
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or shotild not issu5&. !£3aeb paae muBt be dedided aepordiit^ 
to its own circumstanees. And though the Qourts wilT 
take care not to Unnecessarny imposo the burden of 
an Injunction iipon the defendant, they will see that 
a right .of property, wlb be said to be of peculiar 

value in this country; is properly protected and secured.. 
Relief by nier© daina^s will ofteh anabhnt fo a forced 
sale of the plaihlifTs easement* An Injunctiph can be 
granted, wherever stibstantial damages could he awarded^ 
under the English law. It is not, however, easy to vecoti- 
cile all the English cases oh the question of Injunction as 
opposed to damages ; the question is one of degree, and the 
whole of the circumstances are seldom or never stated.*^ 
Any act by which the control of light and air are taken 
out of the hands of the persons entitled to them, or by 
which the access of light and air to the window of a dwell— 
ing-house is interfered with, is w4 facie ViVi injury of 
a serious character,^ However doubtful it may be in 
some cases whether damages or an Injunction should be 
gi^anted, it is clear that a wilful and confident assumption 
of mastery over another man^s property, or the use of it 
in reliance on mei*e money, will not be tolerated.® 
where the defendant enclosed the plaintiff’s window 
within his own house and forced on him the alternative 
either of closing the window or taking* such air through, 
it as the defendant might choose to supply him, it was 
held that the defendant having thus, without Jeave or 
license, taken possession of the plaintiff’s window as cpm- 
pletely as if he had blocked it up altogether, there was no' 
precedent warranting the substitution of damages f6r an 
Injunction in such a case against the will of the party 
injured And when it was proved that a wall intended 

^ Bom,, 95 (1883). 

• JNronahUhm- JSha- 

Bom,, 07, 96 (1883). 

■ NandMMh^ Bom., 95, 97, 96 (1888); 
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Tto be built would so sbut out the light and air as to 
reixder the room completely dark and unfit for use, the 
Court granted an Injunction ; t as also when there was a 

of some of the plaintifTs principal 
rooms.^ The Allahabad High Court in a recent case in 
which the Bombay decisions cited were relied upon ob- 
served that the rule of*law was correctly laid down in 
the English d^isionis already referred to of Aynsley 

and /foZZand v. IFbrZ^y, and that in its opinion 
it was not intended by section 54 of the Specific Relief 
Act that a man should not have an Injunction granted 
to him, unless his property would otherwise be practically 
^lestroyedv if the Injunction were not granted. Where 
there is substantial and wrongful injury to a plain tiiFs 
right, he is entitled to an Injunction.^ 

There must have been no delay or acquiescence.* It is, 
■however, for the defendant to show that the right has been 
lost by acquiescence.* 

In estimating the damage the Court, it has been said, 
cannot consider whether the place in which the building 
is, is in the country, or ill a populous city. So, where it 
was said that the diminution of light would not seriously or 
materially aflPect the enjoyment of the house as a dwelling- 
house, having regard to what people can reasonably expect 
in a crowded cit;y like Boiifbs^, it was held that this was 
a matter which the Court could not consider, and that the 
only question*which the Coui't has to decide is whether the 

♦ Kmlarhhal v. Rahimb}mU ^ v. ante, pp. 1869 ; Jamnada/t 

I. L. R., 13 Boih., 674 (1889). Shankarlal v. Atmaram Harjiviin,, 

* JammiUas Shankarl<tl v. At- I. Ij.R., 2 Bom., 137(1869). Acquiew- 
maram Jffarjivan, I. L. K., 2 Bom., cence of course imports full know- 
ia3, 136 (1877) ; and as to effect of ledge : Oopalnarain Mozoomdar v. 
.coven:int8 in the lease, see Bottle- Afuddomutty Oooptee, 14 B. B. B., 
walla V. iJaW/stwiWa, 8 Bom. H. C. 36 (1874). 

: R^, 0. C\ , 181,194 ; * TfandkUhor Bdlgoean v. Bha- 

U B.. 9 guhhai Praiwalafyhda$t I* B., 8 

^ "Yaro Sana-uUah^ 1. Xi. B.^ Bono., 95 (1883); 

49 
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enjoyiTient has been seriously interfered with by tbe- 
obstruction of the li^ht an<i air.‘ The C^ourt will look 
not merely to the use to which rooms in a dwelling- 
Jioiise from which light is obstructed are actually put 
at the time of the obstruction, but also to the use to 
which they may be put for all' reasonable purposes of 
occupation. That purpose will vary frOrn time to time 
according to the exigencies of the family ; but the mere 
circumstance, for example, that a room is used as a 
lumber-room or godown at the dsite of suit cannot affect 
the question of enjoyment, which is the right to its 
enjoyment for all reasonable purposes to which it may 
he put as a room in a dwelling-house.® But, although 
a plaiiitiflTs light may have been sensibly cli minished by 
the erection of the defendant’s building, an Injunction will 
not be granted unless there has been such a large, material 
and substantial damage as to requires interb^ronce by 


* RaUinji Mortna^ji Bottleirintlu 

V. Kdalji Hm'imasji BotMewallay 8 

llora. 192 (1871) jcitinc 

Yaten v* 1 Ch,, 295 ; Dent v. 

A nv.tion Mart Co,^ 2 Bq., 238 ; Mar- 
MeadoUf ib., 425 ; see however 
DrcinjivandagRTarJi'vandaH v. Maya- 
ram SamahXa.H^ 1 Bom. H. O. H.., 
<>, O. jr., 148. 154 (1863), in which it 
Mus said 'per Sausse, O. JT. : — ** Wn 
think that some modiheation of 
tlie ordinary rights of easement 
may be necessary and reasonable 
in a town like Bombay. The groat 
difHcnlty consists in determining 
wiiat the extent of that modifica'- 
tion should be and /it p. 156 — “It 
is not the province of the Court to 
lay down d priori any rule for 
tlie modidcatiou of this right of 
eas<.‘inent which may arise out of 
the circumstance of its having been 
onjoyetl in a densely built and 
populated town^ The person who 
has allowed another to obtain such 


a right over his pi’operty will 
infringe that right at his peril;” 
and in Uhananham JSTi/kant JSTadl.- 
kumi V. Moroha R4t7neJnmdra JPai, 
I. Tj, K... 18 Boro,, 489 (1894), per' 
Farran, d., it was held tliat the 
Court in considering whether it 
will grant or withhold an Injunc- 
tion, imiy take into consideration 
the fact that tlie preirises are si- 
tuatcfl in a city like Bombay, w'bere 
land suitable forbiiihling is limited 
and very valuable, and where pro- 
pci’ty owners should, so far as is 
possible consistently with the Exist- 
ing l ights of theii* neighbours, bo 
allowed to utilizo it to the ut- 
most extent. also />Ai*wy?/6Aoy 

Coteaeji flmrigar-sr. TAaboa, 

13 Bom., 262. 

* Matanji Hoirniaigi JBotUewaUa,^ 
w, Kdalji Hortnasji BoHlewalla^ 8 ^ 
Bom. H. C. O. C. J.. 181, 192,. 
193(1871). 
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that form of relief, or the plaintiff’^s rooms have been ren- 
dered unfit for the purposes for which they might reason- 
ably bo expected to he used.' So rooms used for rosidontinl 
purposos at the date of suit, may he sucli and so placed 
that it cannot be reasonably expected (though the mod(v 
of occupying may be Stored and shoidd he taken into 
account,^) that they will eVer he used for any other pur- 
pose,^ The Court may, however, in particular cases have 
to consider the damage likely to accrue to the plaintiff 
within some reasonable time hy reason of a probable 
change in the nature of the occupation of his premiscs> 
A person who is in the present enjoyment of an 
access of light to his premises for a special or extra- 
ordinary purpose, such as taking photographic portraits, 
may obtain an Injunction against interference with that 
access of light even though he may not have been in the 
enjoyment of it for that special or extraordinary purpose 
for the full statutory period of twenty years.^ 

Where it was contended that the question for the 
< tour t to consider was exclusively whether in consequence 
of the defendant’s building there \vould bo a material 
diminution of the light and air through a particular 
window, without taking into consideration the light and 
air afforded to the room by the other windows in it, it 
was held that, gn the conCrqry, th(^ (Courts have always 
recognised as the important point for enquiry, whether 


* Ohaj^aftham Nilkant Nadkarnl 
V. Moroha Main Chandra Pai, I, 

18 Bom , 474, 485, 490 (1894); 
followiiij? Aynsl^ v. Glover^ Li. K.» 
18 Kq*, 644 ; and see Dhunjihhoy 
Cowa^i Umrigar v, Lisboa^ I. L. 
K., 13 Bom., 252, 264 (1888). 

• Ghanoitham Nilkant Nadkarni 
V. Afaroha Mam Chandra Pal, I. t#, 
R,, 18 Bom., 474, 490 (1894); citing 
Moore v. HaU, Z Q. B. D., 178; 
Dioker v. Popham Madford dr Co , . 
63 li, T., 379 ; and see J>hunjibhoy 


CowafQi Umrigar 2^a>6o«, I.B.K., 
13 Bom., 252, 255 (1888) [further 
possible use must bo considered 
by the Coui’t]. 

• Ib, ; and see Dhnnjihhoy Cow- 
asfji Umrigar v. Lisboa, I. Lu B., 
13nom,,2f54. 

• /6. r citing Dickei' v. Popham 
Madford db Co,, supra. 

• Lazarus v. Artist io Photo- 
graphic, Company, Ij. R. (1897), 
Oh., 214. 
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iXxp Comfort o£ the plaintiff in the ti$e of the 
been mati&rially diminished, and in ooming to cOnOlnsioii 
as to that, it was impossible to disregard the fact that 
there were other windows in the room throngh whjoh 

light and air vyere obtained. t 

It has been held that where there is an express cove- • 
nant, the Court will, iii the absehqe of special GircuiiEistan- 
Oesj compel the defendant to perform his oovenant without 
looking minutely into the nature or extent of the inter- 
ference. Where the defendant is materially obstructing 
the light and air to which the plaintiff is entitled, the 
Court wiir not go into the questioii whether or no it seri- 
ously affects his enjoyment of the house.® But in a sub- 
sequent case of breach of contract, it was held that the Court 
should, before issniiig a mandatory Injunction, be satisfied 
that the obstruction so materially interferes with the com- 
fort and convenience of the plaintiff, tl^at the consequences 
of the breach of the agi*eement cannot adequately be com- 
pensated by damages.® 

The 45® rule is not a rule of law, nor a presumption 
of fact, until it is shown to be applicable but though not 
a positive rule of law, it is a cireumstaiico which the 
Court may take into consideration, and is especially valua- 
ble when the proof of the .obscuration is not definite or 
^atisfactoi*y*® JExpert evidence is usually given.® A 


■ DhttrtjibHoy Ootccutji UmvigaT 
X^Uboay I. Xa. It., 13 Bona., 262, 

* Hatunji BotiUtwaHa 

V- Sclalji Borma^ii B€UtUwaU€t, 8 

»om. H. O. R., m (t871)f 

but aa to express covenants, see 

• Jtaniihhoii J'€t.mn€€d€ts v. iLaUu 
jar<]f.ri^as:^ 10 Bona. H. O* R., 05 
ya^3). ■ y 

^ ^ CSrsmtfwJf v.^ Suit 271 

1883, cit^ anti Ik>fn<ion 

Mankf v. " 


I. B. R., 14 Cat;, 840. 

• iTAs JCHfthx <f? Z*ott€lo*x JBanJc^ LkI^ 

V. Jl 0 m ZmU Jbutt^ 1. X*. R., 14 Cal,, 
858 (1887). See Michelfs X«aw of 
Basements, 240 ; and Parker v- 
Firet A-vea^te HoM Oomparty^ 

24 Ch, Pw. 288. 280. 

• As to the value of imeh evi- 
dence, see PrjM^ipanfXaM 

tiae JlfayaTTotn St^aiHae; 1 Bdim 
K. C. K. , 155 i Btl^anji M. 

^^Ulewa^^ V. AT. 

8 Bom. B. O. BL* O. C. ^02 
<1871) i v* Parmpki^i^H 
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v^botogwtp may be pat in evWence to show the deviation of 
the light *^ and tile Judge may himself peesonully inspect 
ibe premises.’ \ 

is 5Hie Court will see that the plaintiff has such possession 
^s vvill enable him to n^aintain the action, and, in case of 
V doubt, will direct other persons to be made parties to the 
suit. When a suit was brought by a person, who w-aa only 
trustee for another, and the cestui que trust was in posses- 
sion of the premises, the Court directed that the latter 
shonid be made a party.* If the obstruction is of a tempo- 
rary nature, the person in occupation alone cun sue for 
damages or an Injunction ; but if the obstruction is of a 
permanent character, lessening the value of the reversion 
or remainder, or affecting evidence of the easement, the 
reversioner or remainderman may sue.* When a motion 
for an Injunction is refused, it will be without prejudice to 
an action for damages.* A plaintiff cannot be called 
upon to accept any other form of relief than damages or an 
injunction.'* 

When the Lower Court had, by its decree, granted an 
Injunction, but the Appeal Court varied that decree, and 
refused an Injunction, but ordered the defendant to pay 
the plaintiff Ils. 500 as damages, it was argued for the 
defendant (appellant), on ^the question of costs, that he 
should be given'his costs of appeal, as he had succeeded in 
setting aside jbhe Injunction granted by the Lower Court, 


\Parann»nicky Cor. , 92 (1864) ;a8 to 
o^qfmriments see Xeech v. iS'cAtoi?- 
4«r, JU B., 9 Ch, .App., 468, 471 ; 
XsaaketHeen v. Ti^rucknath Para- 
Cor., 91 (1864). 

* Ohanasham Nilkant Nadkarni 
V* Moroba Bam Chandra t». 

B., 18 Bom 

* * ChanaBham Nilkant NadkartU 

-v] MorobaBidm Chandra Pai, I. li. 

18 Boni.i 478, 482, 493 (1894) ; 
Bhuban Mohan Bannenj^ v. J. 8 * 
B., 90 (1870). 


■ Lackersleen v. Tamcknaih 
Paramanick^ Oorytoii, 91 (1864). 

• Kino V. Budkin, I*. K., 6 Gh- 
X)., 160 ; (7oop^rv. Crabtree, Xi. B., 
20 Oh. 589 ; Wilson v* Totvn- 
send, 1 Dr. & Sm., 324 ; Metropoli- 
tan Association v. Petch, 5 C. B., 
N. S., 604. 

• Barrou) v. Archer, Cory ton, 9, 
11(1864), 

• Kadarhhai v. Bahimbhai, I. Xa. 
B., 13 Bom., 676(1889). 
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and shotild also g;efc his costs of bearing in the liower 
Court, as the whole contest thore had been as to the right 
to an Injunction, which in appeal had been refused. The 
defendant had paid Rs. 200 into Courts when he filed his 
written statement, and would have paid more, if he could 
have obtained any indication ff-oin the plaintifp of the 
amount that would satisfy him. ' IN'othiiig, however, would 
satisfy the plaintiff but an Injunction, and he had failed 
to get it. It was, however, that, under the circum- 

stances, the plaintiff should have his costs of hearing in the 
Liower Court, and that each party should pay his costs of 
the appeal and of the proceedings on the rule for an 
Injunction before the trial. The ordinary rule should be 
observed, and the costs should follow the event. The 
event in this case was that the plaintiff had proved his 
case against the defendant, although he had not got the 
precise form of relief which he wanted. If a party sub- 
stantially succeeds, he is entitled to his costs. ^ 

If an Injunction has been granted I’estraining a person 
from interrupting the access of light and air to certain win- 
flows, and the Court considers that the Injunction has 
been infringed, an attachment will issue, even though the 
defendant has proceeded according to the ad vice of his 
surveyor and legal adviser* in constructing the building 
complained of as a breach of the Injunction. The Court 
in such cases does not consider itself bound by the opinion 
of surveyors, but will form its own judgment as to the 
probable effect of the structure complained of.^ 

An application for attachment for breach of an Injunc- 
tion should be made by motion on notice to the opposite 
party.® 


* €fhana07uxni Jf'ilkaftt JVadkami 
V- Morohit Ham Ohafuira JPai, J, 
JR., 18 Bom., 475 (1894),%. ants. 

* JPraiiffi^andas JSrittt^ivancUzs v. 


Mayaratth SamaltitAs^ \ Bk>m. H. 
O. R., 151, 156 (1833), v. 
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Eusementis relating to support may bo of two kinds, (v) 
either conferring rights to have support oi* conferring 
rights to take away support. Such easonients are rights 
to have suppSrt additional to, or different from, the support 
to which a person has a natural right, such as the right 
of support to a bnildhfg from laud, to a building from 
another building, and thd right to a greater degree of 
support to a surface stratum which has been altered by 
quarrying or otherwise than such stratum would have 
required in its natural state. ^ Under the Easements Act 
the removal of the means of support to which a dominant 
owner is entitled does not give rise to a right to recover 
compensation unless and until substantial dtvmage is actu- 
ally sustained.* Subject to the provisions of the Specific 

^ ' * against with 

llelief Act an Injunction may bo granted to restrain the firawai of 
disturbance of an easement of support (</) if the easement 
is actually disturbed when compensation for such disturb- 
ance might be recovered under (Chapter IV of the 
Easements Act ; (h) if the disturbance is only threatened 
or intended, — when the act threatened or intended must 
necessarily, if performed, disturb the easement.® A plain- 
tiff will be entitled to an Injunction, though no damage has 
been actually sustained up to the time of the institution of 
the suit, if the facts proved shew that snhsidenco and 
damage would the inevitables result of a continuance, 
threatened by the defendants, of the excavation 

The Easemdlits Act only declared the existing law as to (\i) Water., 
easements over water.® Easements in water are restrictions 
of •those natural rights in water illustrations of which 

* Soe MichelTg Easements, 29. whicli dealt with a natuml right 

vK), and ^6 wc. “ Support,” of support, applies equally to an 

and Kerr, Inj., pp. ■220—235. casement of support. 

• Easements Act, s. 34. • Permnal v. RamaHami, I. L.R., 

• • Easements Act, s. 35. 11 Mad., 10 (1887;. See generally 

♦ Bindu Basini Chowdkrani v. as to niiisiinces relating to water. 

Jdhnahi Chowdhrani^ I. L. B., 24 Kerr, 236— 202. Hilliard, Inj., 

Oal., 200 (1896) ; v. ani 0 , pp. KH, 023-641 . High, Inj., §§ 870-885. 

105. The principle of this decision. Beach, Inj., Ch. XXXVII. 
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'Injunctions in 
a*©Bpect of 
irigbts to 
Nwator, 


are givett iu seelion 7 of that Act;^ Those easements mtiy 
exist as to the Bow, nse and consximption* polintion or 
the discharge of rain-water upon adjoining landv A right 
to surface water not Bowing and not permanently collect- 
ed in a pool, tank, or otherwise, and a right to underground 
water not passing in a defined cliannel cannot be acquired 
hy prescription,^ 

IQasements regarding the flow of wafer may exist with 
regard either to natural or artificial waier-ccurses* A 
natural stream is a stream whether permanent or inter- 
mittent, tidal or tideless, on the surface of land or 
uiiderground, which flows by the operation or nature only 
and ill a natural and known course. The right to aa 
uninterrupted flow of water in artificial streams is an 
easement, and the right to an easement in the flow of 
water through an artificial watercourse is as valid against 
the Government as it is against a private owner of land,® 

As an easement is a limiting right or a right m alieno solo 
the relief awarded by Injunction or otherwise should 
certainly not be more extensive than what is necessary to 
its beneficial enjoyment.* The interference of the Court in 
eases of prospective injury very much depends upon the 
nature and extent of the apprehended iniscbief and upon 
the certainty or uncertainty of its arising or continuing. 
Where there is no case of prospective damage made out an 
Injunction will be refused.'’ It must appear from the cir- 
cumstances in evidence in each case that the interference or 
obstruction coinplained of is not a trivial but a substantial 
injury in order to vvarraut relief by way of Inj unction.* 


• See IlluHtrations (/), (j/), (*), 

• Baecnwnta Act, a. 17, cIh. (e), 

• Ppnnummi Te^ar v. The Goh 

. c/ Madura, 5 Jilad . H. O. 

a.,6U80»b 

^ Perumat v. Itani€tsami, t* h* 


R., il Mad., 19 (1S87). 

* Kriztna Ayyan.'V, Venea^aekeXUt 
MudoJti, 7 Mad. H. O. R., 71 
(l«7l). . . 

^ Ponnueami Tevar y. The Cal*' 
letAor ef Madura^ 
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A plaintiff is bound to ostablisb not merely an. injury^ 
actual of prospective, caused by the act of the defendant, 
but an injury caused by the infraction of some legal right 
which the plaintiff possesses, or by the omission of some- 
thing which the defendant was legally l>oiind to do.^ 

Bnjoyment or user cannot evidence or establish a right 

greater than ^t^^ made by a plaintiff of the 

water. Any exclusive right is to be measured by its enjoy- 
ment. So as soon as flowing water which is originally 
jiirls ifi individual, his right isv 

op-extensive with the beneficial use to which he appropriates 
it. And the circumstances under which an artificial course 
% created may give rights similar to those of a ripanaiv 
proprietor.^ 

An Injunction will be granted where the injury is one 
of a constantly recurring kind and from the very nature 
of the easement, it would bo impracticable to estimate an 
adequate compensation in pecuniary damages as a proper 
substitute for the relief by Injunction,® 

The general rule is that a permanent Injunction is only 
granted, first, when some established right has been in- 
vaded and, second, when damage has accrued or must 
necessarily accrue from the act or omission complained of.^ 

Acquiescence in the seiistt of mere submission to the 
interruption of tfie enjoyment* does not destroy or impair 
an easement. .To be effectual for that purpose, it must 
be attributable to an intention on the part of the owner 
of the dominant tenement to abandon the benefit before 
enjoyed and not merely to a temporary suspension of the 
enjoyment, or be evidenced by acts or words which had in- 
duced the owner of the servient tenement to incur expense 

. ^ PtankriHo Boy w. Buro Chun- chtflia Mudalit 7 Mad, H. C. K.. 

71(1871). 

^ Btistmt A^/yan v, Vencata- * Krlsfna Ayyan v, Vsnmf^a- 

i Mo.a. H.^0. H,; 70 elteliu AfudaH, 7 Mad. H. C. R.,. 

71(1872). 

^ iCrUtna Ayyan Vsncata- 
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ill the reasonable belief that the enjoyment had been en- 
tirely relinquished,^ 

*<viij wxv. Ways are either public, that is highways, or private ; and 
a claim may be made to use a road as a private individual 
and to use it as one of the publig. The former claim is 
ineroly a private easement, the fatter is one in favour of the 
public. In the first case a twenty years enjoyment by 
the claimant must be proved, in the second no fixed period 
of enjoyment need be shown. It is sufficient if acts of 
user by the public are shown to have been acquiesced in 
by the owner or owners of the land over which the road 
passes, and that those acts are of such a character as to 
warrant the infereiuie that the owner or owners intended^ 
to make over to the public the right to use the land as a 
public liighway,* Private rights of way may arise by 
grant express, or implied, or by prescription. If a right 
of way be ac(p.ured by grant, the extent of the easement 
must be deterniiiied by the words of the grant. If a right 
of way be acquired by prescription, the character and extent 
of the easement is fixed and determined by the use and 
enjoyment under which it has been gained, the right acquir- 
ed being measured by the extent of the enjoyment which 
is proved. The purpose for which the way may be used is 
limited by the actual user which has taken place during tlie 
whole period necessary for the acquisifion of the right.^ 

* Ponnusami Ttoar v. ?’/<« Col- 6 CaL, 812 (1881). As to the 

/edoro/xVcidi'mt, o Mad. H. 0. R,, acquisition of a right ’i>f way by 
6, 23 (1869), implied grant, see Gharu f^ur- 

* Anderifony^JuOijOilumbaVafd, nokar v. Dokouri Chunder Tha- 

6 0/ L, R., 282, 284(1880). See Aw, I. L. R., 8 Cal., 9 j6 (1882) ; 
Kamhordass Amihabhai v. Manik- Wutzler v. Sharpe, I. L. R., 15 All., 
tall Oordhandass, I. L. R., 17 270 (iSdS) ; Ilam I^ardln Shaha v. 

Boin., 648 (1890). ’ Kamala Kanta Shaha,h h, H,, 2^ 

* Kerr, Inj., 200, 208, 274, and Cal., 310 (1898), and cases there 
generally pp. 260 —280 ; Hilliard, cited ; as to covenant presumed to* 
Inj., 041-044 ; Btiach, Inj., Oh. keep way open, nee J^nchordase 
XXXVII, Basements A«t, ss. 15, Amihdbhaiy, MmijUcUl 

28 ; Limitation iAct, s. 26. dose, I.' L. B., 17 Bom,, 646 

Mahtd y. Bajan Mahta, t, L, %y ( 1890 ). 
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A right of way over land* in every direction cannot 
be acquired by proscription. In order so to acquire a 
right of way, the passage over the land must be in a 
definite line or in a particular direction.*^ The dominant 
owner of a right of cannot vary his line of passage 
at pleasure, even though In^does not thereby impose any 
additional burden on the servient heritage.* 

With reference to the English rule that a grantee is 
entitled to only one way of necessity and that the grantor 
had the right of electing it, the Bombay High Court in 
the case cited below,* which was one concerning a privj^ 
observed as follows : — Whether it would be right in this 
country to apply the first part of this ruling under all 
circumstances, having regard to the prejudice of the 
higher castes, which prevails in this country against being 
brought into proKiniity with persons whose oceupatiou 
it is to remove the contents of privies, may be open to 
doubt.*’ 

A license to use the land of another unless coupled 
with a grant is revocable at the will of the licensor, 
subject to the right of the licensee to damages if revoked 
contrary to the terms of any express or implied contract.* 

Where a person has acquiesced in the interruption of 
his right of way and allowed another to erect a house on 


» Dooi'ija Churn H>hur v. Kallj/ 
Cooniar I. L. li., 7 <Jal., 145 
<1881) ; lUuUmnath Sagracharji v. 
BaidSnath Seal Kahiraj, 3 B. L. 
R.. App.,118. 

• Easements Aet, s» 23, E^pla- 
datioii. A rig^ht of way of one 
kind does not include a right of 
way of any other kind ; ib,, s. 28. 
As to the right to do acta to se- 
cure enjoyment, such as the right 
€>i deviatidn or obstruction, see i/>., 

^ JiSitubai v. Damodar iHhmirtXas^ 
1. 1m B., 16 Bom., ^9 (1891) : 


in this case it was held that having 
regard to the class of persons 
concerned there was no reasonable 
necessity for two ways. As to pri- 
vies, see also the following cases : 
Madanmahan Sen v. Chandra 
Kui¥iar Mookeiyee^ 9 B. L. R., 328 
(1872) ; Vishnu v. Rango Qanesh 
Purandars, I. L. R., 18 Bom., 382 
(1893) ; Judoo IaiU Miilllck v. 
Oopaul Chuiider Mookerjee, 13 1. 
A., 77 (188^. 

^ Proaonnci Coomar SlngJm v. 
Ram Coomar Ohose, 1. li. R., 16 
Cal. , 640 (1889). 
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the pathway, a dlalm to enforce the right by the removaV 
of the buildittg will not be euteriaitied.^ A tettant oannot 
as against his landlord aeqaire by presoription an 
ment of way in favour of the land occupied by him as 
tenant, over other land betenging to his landlord** 

Though a plaintiff setting up a right of way must 
succeed noh only secundum probata but also secundum 
aXlegata, a. too Hechnicat view must not in this country 
be taken of the pleadings.® W henever a claim to a 
right of way and ifo infringement been made outy 
the Court will interfere by Injunction^ in proper cases 
and where the circuihstances warrant that relief, for 
the protection of that right, if the damage is unsub^ 
shihtlal and trifling, the Court may refuse to interfere 
by Injunction, but where a plaintiff is held to be entitled 
to the user of u right of way and the inconvenience 
caused to him is real and substantial, the Court will grant 
an Injunction against its obstruction.^ 

A highway, which is not an easement properly so-called,, 
may he created either by statute or by the dedication to 
the public by the owner of the soil of the occupation of 
the surface of his land for the purpose of passing and re- 
passing. But an owner who dedicates to public use as a 
highway a portion of his jand parts wit^h no other right 
than a right of passage to the publio over the land so 
dedicated and may exercise all other rights of ownership,, 
not inconsistent with such dedication. The dedication 
may be for special uses or for a limited purpose, but not 
to a limited class of persons or for a limited time. The 
soil of the highway up to the centre of the road is 


* Suni Meuthab Dot ManMall Gonihan^hut, J. hd ft., 

Jtokh, I & SL, A. O., 213 17 Bom., 648, «SS, 6Se (^890) ! MW 

(1868). p. MO. ; 

* zrdK BfPffh V. Bam, * 0, I. P, SaB'iaay Coa^sanff v. 

1. 1.. B.. M AB.. 185 (1889. JSTowrcii PnUa^ I. U Bi., 10 

* SfbntAordam ^tiom., MO ( 1886 ). 
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presumed, ill tbe absence of otliyer evidence of ownership, to 
belong to the owners of the land on each side subject to the 
right of passage of the public. Enjoyiuent and i\ser of a 
way by the public is evidence from whicli an iiitention to- 
dedicate may be presumed.^ 

A class of cases in whicli the ccjuitable remedy by 
injunction is often sought are nuisances to public roads 
or highways.^ The public as well in India as in England 
have the right to pass and repass along a public highway 
so long as tlicy do so peaceably and properly.* But speak- 
ing generally no action can in England be maintained 
for a public injnr}^ Therefore an action does not lie for 
obstructing a man’s passage- in a liighway, because ordi- 
narily he has no more damage than others of the Queen’s 
subjects ; but the party causing the obstruction must be 
proceeded against by indictment. li', however, the person 
has sustained more particular damage by the nuisance than 
the public in general, as if any accident occur to him, or he 
be obliged to go a greater distance and be thereby put to an 
expense in the conveyance of his goods or otherwise, then 
he may sue the party causing it. So where in a suit for 
tJie removal of an obstruction in a public pathway, it 
was found by the Courts below that the plaintiffs were 
deprived of the only means of grazing their cattle by thir 
obstructiow and that they lost some cows thereby, it was^ 
held that the injury caused to the plaintiftjs, by the obstruc- 
tion of the. way, leading from the village where they 
resided to that in which they had their fields and pastures 
was peculiar to them and to their calling, and it caused 

• See Kerr, luj., 281—288 ; an<l Mttlkam'Hiail Yttauf^ I. L. R.,9 All., 
ef. fcAIowin^ on 4;n (1S87). 

ways ; Satkit Valad Kadir Sautatre • Kevr, Inj., 281 ; Molt v. School- 
w JOrdhim A(fa Valad Mirza Affa, bredf 20 Eq., 24; Atty.-lrenL v. 
r. Xi. R;, 2 Bom., 457 (1877) ;*iirar- Shrmmbury Bridye Co. Cli. D,, 
reiidro Cogmar Chowdf try , 7 C. Ij. 752, and other cases there cited. 
K., 272 (1880); Nihal Chand v, ^ See Hmrisonw Buke 

Azrmt AH Khan, I. U Rf, 7 All., of llutlaud (1893), 1 Q. B., 142. 
362 (18^) ; Katehyuh Khan v. 

W* III 


30 
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suUatantinI lcr«» of’ ti<«6 an4 inconvetilonee ; an^ 
that it was sufficient entitle the plaiiitiffs t<^ maintain 
the uction» but it was held also that the death of the cows 
was too remotely an4 indirectly connected 
obstniction to .furnish a cause actionv’ On the other 
hand, in the uudermentiotte4 case,® the plaintiffs who 
were Mussi^lmans, sued to establish their right to carry 
tahuis m pi*ocession along a certain, road to tbe 'sea, 
and alleged that the defendants (also Mussulmans) ob- 
stmcied them in doing so. The plaint, however, did not 
allege any personal loss or damage to the plaintiffs, arising 
from the obstruction* Both the lower Courts found, as a 
fact, that the road along which plaintiffs desired to carry 
their to the sea was a public toad. Held In special 

appeal that plaintiffs could not maintain a civil suit in 
respect of siteh obstruction, unless they could prove some 
])avticalar damage to themselves personally in addition to 
the general inconvenience occasioned to the public. Tlie 
mere absence of the religious or sentimental gmtificutioh 
sirising from carrying along a public road, is not 

any such particular loss or injury as woul^ be sufficient^ 
according to English and Indian precedents, to sustain 
n civil action. 

Section 10 of Bengal Act III of 1864 does not deprive 
a person of any right of private property that he may 
have in land used as a public road, nor does it vest the 
mbsoil of such land in a municipality ; and when sach 
land is no longer required as n public road, the owner is 
entitled to claim its possession.^ 


* Alnnl Miak v^ Ifasir Mahom- 
mmf, 1, L. R , 22 Oai.» $51 (1895). 

' * Vttlnii Kadir y. 

Jbmhim A^d Valad Mirza Affa^ 
I.L,B..2Bom.,457(m7). Autho- 

nties to con^titated 8p€N^ 

fluiaoiQiit to aostain a civil 
>tnt in micU Ci>»ea refoired to; 
SidAesmtra \\ ij, R., ' 


14 Mad., I7T (1^); 

Khan v, Muhctmn^ Vusu/i I. h* 
Br, 9 All.. 4ar (1^7). , 

^ Modhu- 

m&da Nath Kotti J. Bv, 0) Cal«t 

732 (1^9^ ; andmf; ^ 

Act 5 

Khan, t* 1m SC, 7 All;, 3fe 
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iipo^ ivotr allow^ait pa^enicBl; ot* privtiey. iYi\\'ity, 
Nor . dop8 tbo law of India jiulinit of %ttch a right U?ing 
hy p But lllustmtiou (?^) td section 

of the Easements Act sliows that the Legislature intmnhxl 
that an easement of privacy shoukl be acquirable by lo<^nl 
custom, and the existence of such a custom in various 
parts of India as in Gnjerat and. the North-West Fro yin^ 

4iuU Punjab has been recognised.^ Wbere siieli a evistoin hijunotuiriK 
id judicially i^cognised and has been proved, an Injiuildion 
will be gi'nntod against u threatened invasion or infringe- 
ment of the ciistomary right. 

v^§-; 55 of the Specific Relief Act in express Manfiak>ry 

terms makes the exercise of the Court’s inandaiory power • 

<lis,cretionar 3 \^ The law relating to the issue of mandatory 
Injunctions in cases of light and air was laid down, and 
the English and Indian authorities reviewed, in the case 
JSenode Oo^ituiree Dossee v, Soudamhie^ Dossee^^ by 
Wilson, *!., who said : — 

‘‘ This case, so far as it relates to the granting of a man- 
datory Injunction, is of undoubted importance to suitors 
in this Court, and it seems to me that the law on the point 
/lias heen somewhat misapprehended in the Court below. 

It rather seems to have been assumed that, if the cause of 
action, vdiich undpubtedly existed, was established, a man- 
^hitqiry InjuttctiohV <x> pull down the defendant’s building, 
or so much of it as might be necessary, woiild follow 
as a matter of course. The principal authorities on 
the subject have been cited and their effect, I think, 

Js.qdain. ' 

^ ‘ cases cite<l in iiot« (7) at form dit a mandatory Injunction 
pp* XO, 11, ante, jyid in pai ticiilar before the Specittc Relief Act, 

Qokal V, fj, R,, Sottletfjalla v, \Bottleinall(fy ^ Hontt. 

10 AIL, ^ (1888)^ ui which all the H. G. R., O. O. J., 190 (1871), and 
pretipue decisions are exhaustively as to that Act, see 9 . r)5and illus- 
;4ii^cus8ed« ^ ti'ations thereto. 

■ f Beno^de 0boniaree Bosnes v» 

Petfl.L. Somlaminey Bossse, 1. h, k., lli 

IS 36rti;, 49^ (1894). ^As to the Cal., 252, 264—260 (1889). 
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The cases have all falletV an<ler oiie or: other of t w-O 
classes. The first hfecl of ease is that of a n>aii; 'who has- 
a ri^bt to light and nir, which is obstructed by his neigh— 
boitr’s building, and ■who brings his suit and applies for an> 
Injunction as soon as he can after the coni mencement of 
the building, or after it has become apparent that the* 
intended building will interfere with his light and air ; a 
number of oases under that bead bare lieeii cited. A 
leading case is that of v. '/Vie Auction jMaTt Contpan^t/A 

To the same class belong Ai/nsle^) w. Qlover^^ Snntli 
Smith -fCvehl v. JitriV7'etl ; ^ (rreimicootl v. //or/i.vc//.^ 
Those oases all establish Ibat, although the remedy by 
mandatory Injunction is always in the judicial discretioiv 
of the Court, and the circumstances of eacli case may Ixv 
taken into consideration, still as the general rule, and hr 
the absence of special eircimistances, if tlie injured man 
comes to Court on tlie first opportunity, after the buildings 
have been commenced, or on the first opportunity, after 
be lias seen that the^^ will interfere Nvith his l ights, an 
Injunction being necessar 3 ', a mandatorj^ Injunction is 
granted. 

On the other hand, however, there may be circum- 
stances which will lead the Court to refuse the Injunc- 
tion, as has certainly been done in tvyo cases : Senior 
I^atoson ^ an^ liColland ' • 

The other class of cases comes under a ditforent princi- 
ple. "When a plaintiff has not brought his suit pv applied 
for an Injunction at the earliest opportunity, but has p alted 
till the building has been finished, and then asks the Court 
to have it removed, a mq^datorj^ Injunction will not goner- ^ 
alty be granted, though there might be cases where it 
wbuld be. 

> I^. H.,2 Kq., 238. ♦ X,. K., Cli. I>., 471- 

• X. K., XH Mn , • X. li., 3 Kq., 

• X, R-, 20 *ki., ’ X,* U., 26 Ch. IX; 57$. 

• X. R., 7 Ch. !>., 65X. 
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This is shown by the c&fiei oi Tsenherg x. Th& Easf 
ftultan U.oyfSe lC state Compang ^ Curriers Contpang x- 
<^orbett Durell v. Pritchard TIjq latter case canio 
"before tbe Lords Justices from a decision of the Master of 
/the Rolls V an<l L. J, Turner lays down that it is within 
the jurisdiction of the Court^io grant a mandatory In junc- 
tion, but it ordinarily abstains from granting one unless 
under verj?' special ciroumstancos. Ihe next case I would 
re^er to — Citi/ of Ijomlon Hrfiwerj/ Compaoif v* Tennant^^ 
where the jurisdiction of the Court to grant a mandatory 
Injunction is re-affirmed, but it is added in the judgment 
nf Lord Selborne : ‘ We know, of course, that the Court 

is not in the habit of doing so, except under special circum- 
stances^ but those circumstances may exist/ The same law 
is followed in Stanley of Alderley v. Shreivshury.^ There 
liave been cases where mandatory Injunctions have been 
granted. In J3a,»*ter v. Boteenf^ a mandatory Injunction 
was granted liy Vice-(..^hancellor Bacon, and his judgment 
was affirmed on appeal/ But in that case the circum- 
stances were peciilifir. The thing removed was a mere 
she<l, and there was something like an agreement between 
the parties that no objection should be taken on the ground 
of complainants having delayed in bringing their action. 
Tliat case has been explained as a very special case in 
Gaskin v. wlKjre it is said % ‘ The Court will rarely 

interfere to pull down a building which has been erected 
without complaint. Baxter v. Bowen was a very special 
^nxse, ;^ust *one of those exceptions which prove the rule.’ 
Certain circumstances have been relied on in this case us 
^ making it a special one, particularly the notice which the 
plaintiff’s witnesses say they gaye to the defendants, not to 
continue tlxe building so as to obstruct the plaintiff’s rights. 
The learned judge in the Court below has believed these 

*3 DciO. a. Si 8.. 263. » L. R., 9 Eq., 016. 

» 2 l>i\ & Sm., 355. • 2,3 W. R! (Eng.), 834. 

• li. R., 1 Ch. App., 244. • ^ 2:5 W. R. (Eng.), 805. 

L. R., a Ch. App., 212. ® li. R., 13 Oh. D.. 329. 
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witnes^s, and 1 accept Jiifi - fi'iiiling ; .biifc the aiitbovUtes- 
show that mere notice, aot followed by loga|^> pi*oceedmg» 
is not sufficient, - ■ 

l.%at is how lytattors ■ stand, so tho JBnglish attthotitics^ 
and, I thitik, -the Indian same effect, 

I bad occasion to refer to tlie authorilbies in the case of the^ 
S/tamnuj^^fr iJ^te J^aetoty Itam ^a^In Chatt^rjee?^ 1 
. only refer to that ease, because on pages 200, 20 1 y it good 
many of the authorities are collectedV A Bombay c^eywas- 
ci ted, which, it was contended, is inconsistent with this vie w 
of tlie law : *S'^^a^aXrnr^ UavjivanJ' 

There, under the circumstances of the case, a mandator v 
Injunction was granted ; but we camiot, I think, reganl 
that case as laying down any broad rule thht mandatory 
Injnuctions are to be granted as a matter of course ; but 
it appears to me the law on this point is well settled.” ® 
Prompt action is v^ry essential in tliese eases, if an 
Injunction is the desired remedy A .And it will not, in 
general, be granted, if the plaintiff has allowed the building 
to be erected without complaint. ® 

Notice that an act complained of is objected to removes 
all objections to the mandatory form of the Injunction, that 
is, deprives the defendant of all right to complain of its 


- * t. Xi. 14<3ai., ’ 

•I. Ij, R«, 2 Bom., laS.in w 
eiiso the circumstances oonstitiir- 
delay , and acqulcsgcence wei*e 
discussed. It for the defendant 
to show that ^the right has been 

lost by acqyi.i^cence : 

JSaI(/ot?nn y^ Mhtti^uhhai JPranvd- 
Is^ R., S Botn„ »5 <l^). 

. • Coomaree JDoMefi '*v. 

SdH<Z€tmiw*y I>os»e»y I. L. R., Itt 
OaU, 5^52, 264-266(1880), pdr Wll- 
■sony-^j.. ■■ . 

* f^danaBham ^ilkant jffcnikami 

JBcem 

R,^ 18 (1804). 

• rdhdM T. MmUd^ I, JD, 


R.,16 AH., 00, 72 (X893), v, an tB, 

In Jiaixter v, howevei', 44 

B. jr., N. &{.„ Ch., 62o,^he blinding 
which was a mere was re- 
moved. generally as to aequi- 

'^^scence arfd conduct 3peciho Relief 
Act, s. 50, cl», (*) (J) ; hedi M^adhafj 
Dost V. Rantjay ifoA*/*, 1 Bi X*. 

A, C.,21.% (1868). :i^:elay may be 
consistent with non-aiiquiesceiico : 
Jamnada^f^^a^thaTldVyvAtinarQTfn, 
H4Brjiban, 1. 1.. 2 tBT 

(1877) i and’ a<Siale»<^ Itself is 
rio^bar it caused by niiisirepl^senta- 
tion, V,, to 

N. S.V ?ll, or the like. S«0 ker^v 
■;Inj.,, 19. ’ • ■. - 





47t 

parfeifswlur formv^ ; Jf w oarriod ot%^ 

and distinot iiotioe of objection, or, if dtifhij^ 
the action an ttndertakiiig baa been given to pull down' 
tbe buildings if so ordered at the trial, and the injury 
oimaed is of a serious nature, the jurisdicfcieh to grant 
this form of Injunctiihi be exereised more freely 

felian in cases where complaint is not made until alter 
it is ^!ompleted.^ - 

Hut a plaintiff should do something more than complain r 
he should take steps to restrain the building ; for prompt 
aetion is very essential in cases where a mandatory 
Injunction is the desired remedy.* So mere notice not to 
con iimie building so as to obstruct a plaintiff’s rights, is 
not, when not followed by legal proceedings a sufficiently 
special circuinstance for granting relief by a mandatory 
Injunction.* 

AVhore the defendant, upon receiving notice of motion 
for ail Injunction, endeavoured to anticipate the action 
of the Court by hurrying on his building, an inter- 
loeutory maudutory Injunction was granted ordering 
that what he had erected ought to be at once pulled 
dpwn, without regard to the ultimate result of the action. 
It was observed that to irefuse an interlocutory Injunc- 
tion, in such a case, would be to hold out an oncouvag^e^ 
ment to ^Other pQpple to huA*y on their buildings in the 

* Sattlewalta 471. See Heno<te Coovnaree Oottge^- 

V. /s'lf «.(£/•/ JElormc^i Mettle waila, 8 v. Sotui<itwnitt»y 1, L.. R-. , JKS- 

Boni. Bi C. R., 181, Cal-, 286 (1889). * 

eitiipiy Jacchnb v- Kv^iglUt 3'^ JT.* * €f7tana«jfiani N. UJc<xnl Natikca-Hi 

Ch-, 691 ; 3 I>. J. & S., 5S8 ; y^Morobet Bam Chantlra X, I.-, 

Atmavani R-* 18 Bom., 474, 492(1894); JS#*- 
I; IL». H.y 2 Bom., 138, yunle Cooniar« 0 \ l>n»*ee Soutim- 
139 (1877) ; Korr, tDi-, 49. minsy B. H., 16 Cal., 

• JTaromfe V. erapra ; 5292 (1889). 

vi 7 GH. X>., 661 ; * Betioct^ Coom'aree J>o3see y^ 

il Cii, I>., 1^; /7tf!p6wr*»«v. Xor- ;ypM<ia»«nMpy 8upi*a ; alsO;- 
2 & 316 ; BmUH yr. I>ay^ <;fhanct»ham ^ifkhant ^acUearni y. 

131 Oh, !>,, 662; ^unpUon.: Bforoha ^Rutn /'Niifi, siipi a,. 

Canxtt Vo, vv 6«ph,, 489 ; . p. 492, 

i^rs^ntppoB y, JffprTMepy^ 33 Ch^ B., 
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Ixope that, when they were once up^ tlhe Coui't might 
decline to order them to he pulled down 

Where the defendants, after the Xiower Appellate Court 
'had passed a decree in their favour, carried up a wall 
< 3 omplained of, notwithstfindmg an appeal to the High 
Court, the latter direeted a mandatory injunction to issue 
40 them to remove - 

The re-erection of his house by the defendant, notwith- 
standing notice from the plaintiff, so as to darken some of 
the principal rooms of the plaintiflTs house, making them 
unfit for occupation during the day without artificial light, 
is an injury which cannot be adequately redressed by an 
award of damages, and against which the Court will grant 
relief by issuing a mandatory Injunction, directing the 
defendant to pull down so mnch of the house as is 
necessary to stop the injury.® 

The probability of the defendant suffering a greater 
loss by tlib demolition of *1iis houso than the plaintiff, if 
his claim could be reduced to money, would suffer by being- 
awarded a money-compensation, is no ground for depriv- 
ing the plaintiff of a mandatory Injunction in his favour, 
except under special circumstances.^ 

Where the plaintiff and the defendant, being owners 
respectively of two adjoining bouses and the verandahs 
immediately in front of those houses,* agreed., that they 
should keep the veramlahs open and not build upon them 

^ V. L#. R. , • Sh€tn'karl€t.l v , Atmtt- 

1891, 2 Ob-, 27 ; so also, wboro the t-erm HurJi-ran-j I*. U** 2 J?pTn., 

tlefenclant evadoil service of the 138(1877); in JiottlewaHny* JBof.tltt- 
writ for several days an<l, in the rra?to,also(8Bom. H.C.H., O.C. J,, 

fnoantime pro<^e<led with bis build- 81, supra)^ notice was given pvo- 

ing till substituted seiwi CO on him testing against the builxlingj, and a 
was effecte<l : Von JTocl Horn- : mandatory Injunction was tliere- 
Ij, B., 18913, 2 Ch., 774. Stfe fore gi*anted, 
also V. CUf/ oyj^ntionHl^o' ^ J^€i^tiMclas Shf.tnkari<U r>^ Aima-' 

trie Liyhtiny Co. t I#. K., 1893, 1* nim Hnrjivan^ I. L. R.,,^2 Bom.T 
XJh.. 287, 8-22, 828, cited ante. 183, 138, 1.89 (1877) t 

• JSTatiarbhxti v< JRnhimbhai, I, Xj. oireurastriUces existed in Senior y. 
K., 13 Bom , 074, 676 (1889). L. Bw, 3 Kq., 330. 
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i5J,yuNCTi5^rs aoainst nuisanc^; 

- or divide tliem by a wall. JJelti tbat tlie mere fact that 
tbe defendant, wben rebnilding bis bonse, built its new 
front wall in advance of the plaintiff’s, thus encroacliin^ 
on the defendant’s own verandah in breach of the agree- 
ment, was not sufficient in itself to justify the (Jourt in 
^ntutin^ a mandatory Injunction ordering its removal. 
It should also bo satisfied *th at the now wall so materially 
interfered with the comfort and convenience of the plaintiff’, 
that the consequences of the breach of agreement oouhl 
not adequately bo compensated by damages. It should also 
satisfy itself, whether the plaintiff protested against the 
now wall being built, whilst in course of erection, or 
<|iiietly acqviiesed in what the defendant was doing, and 
only objected Avben the wall was completed. In the latter 
case the Court shouhl only award damages.^ 

\An Injunction, in a case of light or air, if manda- 
tory, should only oivlcr the demolition of so much of the 
servient owner’s building as interferes with the access of 
light to which the dominant owner is entitled, and, if pro- 
hibitory, should only restrain him from erecting or conti- 
nuing any buibling, so far as it would catisc such inter- 
ference.^ 

To deh3rinine what demolition of a house is necessary, 
the Court executing the decree may be directed to employ 
a professional man agreed oji by the parties, if they 
ean agree, or nominated by the Court, if they cannot.® 


» Itdtifihmfl *Iamnadug v, Laliit 
10 Rom. li.., 05 

• Haln \Mrthag**., I, JL<. R.., 20 

Horn., 78S (1895), 


' nTamnaulng •^hatikarlrtl v. A tntAx- 
va.m Haryivun., I. L. R., 2 Rom,, 
133 (1877), aa to the enforce- 

ment of tbe Injunction, v. 

§ 45. 
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lNJUNm03S?S AOAIljrST IkFRIKGBMBN’I' 03^ OopyRJGftT, 
Trad«-Mark« Am> Patents, 

§ 86 , CoPYaiGHT. 

§ 87. JjcjKrKorroNH against In. 

FUINOBSOttlT OF CtoPYBlGHT. 

§ 88, TBADB-JkfAHKS, ^ 

§ 8(). Copyright means tHe and excibsive liberty 
oi^ printing or otherwise multiplying xjppies of any book* 
already pbblished and is the creation of Stiitute, while 
what is sometimes Called ‘‘ copyright at common law ’V 
is really an incident of property, and hot “ copyright 
ill the strict sense. The rights of the author before 
pbblication are these -He has the lindisputpd right to 
the MSS.j he may withhold or communicate it, and 
commauicivtiQg be may limit the number ofpei'soiis to 
whom it is imparted, and impose such restrictions as he 
pleases on the nse of it ; and the fulfilment of the annex- 
ed conditions he may proceed to enforqe and for their 
breach he oompensatLon . The aui^lior may 

prevent the publication of his work until he himself has 
made it public. The ooinmOn law gives a man who has 
composed the work a right to that composition just as he 
has a right to any other part of bis personal property; This 
right is really an incident of property an# not copy right 

* 6 A 6 Vie., c, 45, «j. 2t *^Book panipblefc, sh6et of l^ttpr^pre;^, 
means and includes evjsry volume, sheet of music, xaap,;ci}art Or plan 

part or ’ division of a volume, separately published.** ' 


§ 8^, Injunctions against In* 

FIltNKOM^ NT OFTRADIC- sc AHKS. 

§ 90 . Patents. 

§91. iNJOl^CXIONS AOAlJJSt iN^ 
fkiNgrmbnt OF Patents, 



IN jOHCtraOK^ OF 4*5 

iiV tlie stdcfc But ^ mai^ has this i4g^^ thu 

*|U0stipii of the ri;ght of oxcludin<ac all the vvorld from 
popyin^, and of himself ^Qlaimiug the escluslve Ti)vht of ' 
" for ever copying his own oomposidon after he has published 
it to the world is totally different thing; copyright is the 
exclttdve right of multiplying copies of a work already 
puhli shed and is regulated by Statute.' 

For an intellectual work to be cax>ablo of protection as 
copyright it must be (1) innocent, that is, not seditious 
or libellous (the libel being against the State), not im- 
moral, not fraudulent or profossing to what it is not 
with intent to deceive, and according to English law not 
Masphemous ; (2) the work must have literary value, 

thoxigh very little usefulness or material value will siiiHce 
to obUvin protection and (3) the work nin-t l>e original.® 
There cannot be in general any copyright in the title 
or name of a book. Where a man sells a work under the 
name or title of another man, or another man’s work, that 
is not an invasion of copyright but a coinmou law fraud.* 
A translation and a copy stand on diffbreiit footing ; 
in the former the skill and time and labour of another 
, have heen employed and a book has been produced avail- 
able for a different class or race of readers. A person who 
translates a book into anol^€>r language is not thereby 


* V. /?oo,v«4/, 4 H. Li, C., 
H15 ; TueJcv, Prissier, 19 Q. B. O.. 
029 v , 

* So a parforated caifl with some 
%oi*s»o» ou it wftioli throwing the 

-• Shadow of the Cro»3 on the 
wall went hy the name of the 
Oh I'iaograpVi , ( Cable v, AfotrAar, 47 
h, 432), and ah album for 

holding photographs, seven of the 
pages of ^ which bore pictures of 
ca-^Oos with Short letfer-pross de- 
ecrit>tioiis V. Uphniinke^ 33 

Oh. J>.> 546), and card for the 
face <if a barometer { i>avle v; 


Comittf, 32 T., 5;i9) were held 

not to be “ books ” capable of 
copyright. See JScruttoh’M l^aw of 
Copyright, 105- -107. The prixdlege 
is, however, not eonfiiie<i tt> works 
of literary nterit in tlio strict sonao 
of the word. So a book of statistics, 
a guide book, directory and the 
like may be the subject of aopy- 
righty Kerr, InJ., 330 ; as to 
collections of ad\"ertisementH, see 
JLamb v. 1393, 1 Ch., 213. 

• Scrutton op. cf<., 104— 111. 

♦ V. 13 Oh. !>., 7G, 

■'89. ' ■ 
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l^nilty of an infringement of copyright.^ It is $aid that 
tiiere is no cop^n’iirlit in news. Hut there is or may be 
copyright in the particulai\ forpis of Innguago or ; modes 
of expression by which information is conveyed and not 
the less so becivuse the information may be with respect 
to the current events of the day. A practice by news- 
papers to copy from other newspapers is no defence to a 
copyright action-^ 

The Act regulating tlie subject of literary copyright in 
India is Act XX of 1847.® The Preamble of that Act 
recites that doiijbts might exist whether the right called 
copyright could be enforced by the common law of Kiig- 
land in those parts of British India into which the common 
law of Bnglanil hud been introduced, and whether the 
said right could be enforced hy virtue of the principles of 
equity and good conscience in other parts of British India, 
and whether the Statute 5 and 6 Vic., c. 45, had made 
appropriate and sufficient jjrovision for the enforcement 
in every part of British India of the said right by pro- 
prietors thereof. The Act provides that the copyright 
in a book pxiblisbed in the lifetime of its author within 
British India after the passing of the Act of Parlia- 
vment, 3 and 4 Win. 4, c. 85, endures for the natural life 


• Munshi rShalk A hdttrrahtna'ii v. 
Mirza ^fahonuil ^S/tirazi^ I, L. K.. 
14 Bom., 580 (1890) : but ses obser- 
vations in Kerr, Inj., ri09, where it 
-is stated that it is diiiieult to see 
'Upon what principle the rule that 
a ti'auslation is not an infritijfe- 
ment can be upheld. 

» WaU&r V. Sf4slukopjf\ 

3 Ch., 4S9. As to copyright in a 
.newspaper, see Vate x, atifl 

4)t>nstiitiHona.l JSTfitcspixpet'’ 
40 Ch. !>., 503. 

• Repealed partly by. AetsyV II 
1862 ; IX of 3US71 ; XIV of 1870 r 
XVI of 1874 ; XII of 1S76 ; I of 


1879; as to the subject of 'artistic 
copyrifjht, sttf'. Scrutton’s X#aw of 
Copyrifjfht, 2nd EtK, 143; Kerr, 
Inj., 378 — 384 ; as to photoi?ift»pb», 
see JF*olUtrcl v, P'hotoffTaphic Cy.^ 
40 Oh. I>., 345 ; as to reviews and 
periodicals, ttfie Act XX of 1847, 
». 10 ; Kerr, Inj., 370, The author 
of a contribution to a poHodical 
who has not parted with his 
copyright to the proprietor of the 
pcidodical may sue. an infringer 
before publisliing his <^iiitrll>u- 
tion in a separate form ; J^ohnxt&n 
V* Oeovffs ISt^^onmty Zycf., 1S94, 3 
Ch., 
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of ^iicli aiifcljor and for tho f^irtlier term of seven years com- 
ineiicin <5 at .fbe time of Jiis death and is tlie property of 
the author and his assi<xii/^- ff-* however, the above term 
of seven years expires ht^fore the end of 42 years from 
the pnV)lication of the book, the copyright endures for 
42 years. The copyt^^ht of a hook ptiblished after the- 
death <>f its author ancf after the passing of the above- 
mentioned Act endures for 42 years from the first publi- 
cation thereof, and is the property of the proprietor of the 
author’s manuscript from which such book is first pub- 
lished, and his assi^ris.^ It further makes provision against 
the suppression of hooks of iin£>ortance,^ the registration 
and assignment of copjndght^ mid suits for infringement 
of copyright.^ The offender against copyright is liable to^ 
a suit in the highest local Court exercising original civil 
Jurisdiction. As the class of cases provided for hy sec- 
tion 7 of the Copyright Act (XX of 1847) was trans- 
ferred to the jurisdiction of the Calcutta Court of Small 
(Jauses by Act IX of 18o(k notwithstanding the express 
language used in section 7 of tho Copyright Act, so by 
analogy the jurisdiction in the same class of cases arising 
in the mofussil was transferred to tho jurisdiction of the- 
Mofussil Courts of Small Causes by Act XIuII of 1860 
and Act XI of 1865. 15ut sched. I of Act XII of 1876, 
Amending Act XX of 1817,^ has now re-transferred tin- 
jurisdiction in siicli suits to the llistrict Courts.'"* 

Copy right in designs is regulated in British India by 
Act V of 1888- A design means some peculiar shape,, 
configuration or form given to an article, or arrangement 
of lines, or the like used on, or with, an article, but not 
the article itself ; and copyright means the exclusive 

* Avt XX of 1817, s- b 

» s- 2. 

*• S8. 3, 5, i> (as to tho 

tration of books and to pi’intiiif? 
presses and newspapors, see Aot 


XXV of 1867). 

8. 7. 

* H^nieetioolUth v. Afahoms<€ 

Ashffur liossehtf 11». R., <5 Cal.,, 

4911(1880). 
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right to npply a dmign to aa arfii<a«ri^ When a dekign io 
regi^feeredi the proprietor hae, snhjeOt ^ the oth^ provisions 
of tbe Aet, copyright in the design , for five years from 
the (bite of registra^on> The Aok provides for the regis- 
tration of designs .apd for for the infringement of 
copyright. " . ; #* 

§ 87. A person, who infringes the copyright of another 
is liable to an action for damages or account and for an 
Injunction . So if A pirates copy right, the latter m ay 
obtain an Injunction, to restrhm the piracy unless the 
work of which copyright is churned is libellous or obscene.^ 
There, may be a claim for an Injunction to restrain the 
future infringement of the copyright and for a mandatory 
order for (lelivery of copies which have Been printed in 
violation of the copyright. So in the (jase given above 
the (Jourt ina^^ also order the copies produced by piracy 
to bo given up and destroyed.* The plaintiff mnst estab- 
lish the right claimed and its inf riu gem ent, or threatened 
infriugemeut, and he must come for relief with due 
dillgciKJi^ since delay or acquiescence will be fatal to the 
application unless accpun^^ for. ‘Nor can a man have 
relief if liis own conduct has led to the state" of things 
that (jccasions the applic^^^^ The doctrine applies not 
only to the cases of his conduct towards the particular 
l)erson with vyhoin the controversy BaBsists, but also 
to cases where his conduct with others may inff uence the 
Court ill the exercise of its equitable jurisdiction. The 
inU^rferenoe of the Court by Injunction being fonhded 
on pure equitable pidnciples, a man who domes^^ the 
Court must be able to show that his ovvn conduct in , 
the traimotion has been consistent with equity ,: a book ,, 
accordingly^ which is itself piratical or which is immoml, 

i Act V of ms, B. 50 : for tW Inj., 3S5-^. ^ 

.law to this Xete^MaU^kv, • Act I of lS7r, s. . 5^ f : 

S B. li. B.r 268 - te« |(«neraUy Kei*i% Iw|,, Ch.‘ VIU. 

JfZ)., s. 6»% getbrolly K«rV«^ ♦ /*.»«. 55, ut 
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liideeeiit^ st^ditious^^^^ o eafliiofc be pyoiecttMl 

ftoiu proprietor of copyright in any book 

may sue for any infringement^ of such copyright unless 
aii ^ntry has been made in the registry book.^ The 
title to oopyright is complete before registmtion which is 
only a condition precedWt tp the right to sue. And, 
therefore, it was held to *be ho valid objection to a suit 
that the infringement of copyright took place before 
registration.® 

Infringement of copyright has been summarised as 
follows Literary pro pe can be invaded in throe 

ways and in three ways only : — -(1) Where a publisher in 
this country publishes an unauthorised edition of a work 
in which copyright exists, or where a man introduces to 
Isiell a foreign reprint of such a work, that is open piracy. 
(2) Wile re^ a man pretending to be the author of a book 
illegitimately appropriates the fruits of a previous author’s 
literary labour, that is literary larceny. 

** These are the only two modes of invasion against which 
the (.^opyright Acts have protected an author. (3) There 
is another mode which, to my mind, is wholly irrespeeti ye 
of any copyright legislation, and that is where a inaii 
sells a work under the name and title of another man or 
another man’s wo^k. Tbat^ is not an invasion of copy- 
right ; k. is common law fiSud and can be redressed 
by common law remedies.” * 

if a case has been made out for an Injunction, the 
extent to which the Injunction ought to go (that is 
whether the Injunction shall be against the whole work 
or only against a part of it) must depend in each case 
dpon the extent of the piracy and the nature of the work. 
If the pirated matter is corisiderable in amount and is so 

V Koi*#, Inj,, 318^ S4U, • ^fiacminan v. Sur^i (JhiAuU^r 

» Act XX of 1847, ». 14 ; Houtsac * Jt>^, I. U R,, It W*. 962 (1890). 

V. W. Thacker,^ 1 0, 13 • IHcks y. 18 Ch; B.. 76, 

(1864). , 90. 
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interniixed Avifch the origiijal itialter that camiot be 
separated, the Injunction will go against the whole work 
generally. If the pirated matter can be separated from 
the original matter, the Injmiotion will issue only against 
that particular part. If the pimted inatter is not con- 
siderable in quantity or of. much value in quality, or if, 
though considerable in value, It is very small in quantity 
and quite out of proportion to the mass of original matter, 
the Court will not, as a general rule, interfere by Injunc- 
tion, but will leave the plaintiff to his remedy by damages./ 
The ju’iiiciple of assessing damages in all cast's of Uteraiy 
piracy is that tlie defendant is to accoimt for every copy 
of his book sold as if it had been a copy of the ])laintiff' 
and to pay to the plaintiff* the profit which he would have 
received from the sale of so many additional copies.^ 

It is no infringement of the copyright of a book to 
inake Umd fide extracts from it, or a fnmd fide abridg- 
ment of it, or to make use of the same common materials 
in the composition of another w'ork, hut what constitutes 
a bond fide use of a previous publication is often a matter 
of most embarrassing enquiry.'* AV^here a work has not 
been published an Injunction will be refused in the 
absence of satisfactory evidence of the actual contents of 
the threatened publication.* 

It is not necessary that th(^ subject-matter of a hook must 
be perfectly new. A new arrangement of old matter will 
give a right to the protection afforded by the law of 
copyright. The plaintiff, a bookseller, in 1884, brou^lit 
out a new and annotated edition of a certain well-known 
Sanskrit work on religious observances entitled Vi^trajff 
having for that purpose obtained the assistance of Pandits, 

* KeiT, Inj,. 350, 351. not copy or inutato it to auch aii 

* jpike V, Nicholaa^ 2 Ch., 2(H). extent to clamago the property 

* Moufsttc V. Thacker^ 1 Hyde, 9, of the author in his copyright. 

23 (1864); a subsequent >viiter may Kerr, Inj., 362—369. 

make a fair and legitimate use of * Morr{H v. Wriffhf^ 5 Oluj 279, 
a prior .publication, but be may 283. 
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wjxo recast and rearranged tljQ work^ introduced varioua- 
passages from other old Sanskrit books on the same 
subjeet, and ad In 1885 the plamtiflT 

registered the ^ this work. In 1886 the defen* 

dan t printed and published an edition of the same work* 
tiie text of which was id^tical with that of the plaintifTs 
workV which moreover contained the same additional 
passages, and the same foot-notes, at the same places with 
many slight differences. Meld^ that the plain tiff’s work 
was such a new arrangement of old matter as to be an 
original work and entitled to protection, and that as the 
defendants had not gone to independent sources for their 
material, but had pirated the plaintiff’s work, they must 
be restrained by Injunction. Ileld^ also, that an account 
of the net profits made by the defendants by the sale of 
the plaintiff’s book could be ordered notwithstanding the 
provisions of section 12 of Act XX of 1847, as the result 
of the account would be to give to the plaintiff what he 
could have claimed as damages under that section. 

The plaintiffs, the partners of a firm M. & Co., \vere the 
proprietors, registered under 5 and d Vic., c. 45, of the 
copyright of a selection of songs and poems, composed 
by numei'ous well-known authors, which was prepared by 
one jP. and originally published in 1861. Since the 
original publication the book fan through several editions, 
one of which was published in the year 1882. The book 
was registered uftider the provisions of the above Statute 
on the 8th Febx'uary 1889, the name of both the publisher 
and proprietor b^ng entered in the register as M. & Co.^ 
the firm’s address being given, and the date of the first 
publication was entered as the 19th July 1861. The 
poems contained in the book were arranged by JP., not in 
chronological order of their production, but in gradation 
of feeling and subject,*- and at the end of the book were 

■'—7 ; M ...» . n ■ ■...I, ^ , 

^ Cfati^avishnu Shri^eifondas v. Jkforwhvar X*r 

K.; 13 BCin^, 3^ (1888). » ^ 
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given some notes, critical and explanatory. On the 
15tii January 1889, the defendant publislied, at Calcutta, 
a book containing the same selection of poems and songs 
as was contained iiiP.^^book. The arrangement, however, 
of the defendant’s book differed from in that the 

poems of each author were placed together and in order 
of their composition. In one of the poems the defendant 
printed forty lines, which were contained in the work by 
tlie original author, but which were omitted by P., and 
ill another poem one line. In many places there were 
differences of reading in the two books, and in more of 
punctuation. In the defendant's book some of the titles 
to the poems, which had been assigned thereto by P. and 
not by the original authors, appeared, as well as a good 
iiuiny of P.’s notes, some with acknowledgment and some 
without. With each poem the defendant gave a mass of 
notes, critical and explanatorj^ and he also prefixed to the 
poems of each author a biographical notice. The suit 
was instituted ou the 27th February 1890, and the plaintiffs 
Complained that the publication of defendant’s book 
Constituted a breach of their copyright and prayed for the* 
usual relief by way of Injunction and damages. They 
contended that although the copyright in the works of 
the original authors had long lapsed, they were entitled 
to the copyright in the “ sefection ” mcwle by P^ 

It was contended on behalf of the defendant that there 
could be no copyright in such a selection ; that if any 
existed, the defendant’s book did not infringe it / that the 
plaintiffs’ book being registered as first ]pnblished in i8()l 
and the infriiigement charged being in respect of the 
edition of 1882, and there being no evidence to show 
that the same selection was contained in the latter as in 
the former edition, the plaintiffs were not entitled to tlie 
relief prayed for ; that the author trf the plaintiffs’ book 
being P., in whoi0 the Copyright would /ucie be, 

and the property being registered as in the plaintiffs’ 
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firm, the registry was bad, as the assignment of the copy- 
right to the plaintiffs was not shown ; that the registration 
was also bad, as the entry merely contained the nanje 
and address of the plaintiffs’ firm ; that the publication 
*of the defendant’s bogk having been before the date of 
registration, the suit w^uld not lie, and that the suit 
Was barred by the special limitation provided by section 2<» 
■of the Statute 5 and 6 Vic., c. 45. 11 eld ^ that such a 

““ selection ” could be the subject-matter of copyright, tlie 
true principle applicable to such cases being that one 
person is not at liberty to use or avail himself of the 
labour which another has been at for the purpose of 
producing his work, and so tixke away the result of the 
other’s laboiir, or in other words his property. lield^ 
further, that the defendant’s book constituted a piracy of 
the book, and had infringed their coj^yright, 

and that they were entitled to the relief they souglit. 
Tfeld^ also, that in the absence of any evidence to the 
contrary it was reasonable to assume that successive issues 
of a book of this kind under the same name are substan- 
tially the same liook ; that it was unnecessai'y that the 
registry should show an assignment of the copyright by 
jP. to the plaintiffs that the registration was not bad by 
reason, of the names and addresses of the partners of the 
firm nofr being •given ; ^ thrtt the title to copyright is 
complete before registration, which is only a condition 
precedent to the right to sue, and that the plaintiffs had 
no^ therefore, Ipst their right of action by reason of the 
defendant’s book being published before theirs was 
registered and that, assuming that the rule of limitation 
2 >rovided by section 26 of the Statute was applicable, tlie 

» V. followed, Xj» • Tuck v. JPriestcr y K., 19 

10 Cti. I>., 247. Q. 15. I>., 029; and Oourbanct v. 

• V. noutl^tjc, 33 I 4 . J., TFa^to<?«,♦25 W. H., 604; W. K.. 

-Ch., 717; and W‘eliion^'v. dichs^ 1877, p. 130, followed, 
jiupra, followed. 
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8uit wasnoi barred by The Gotirt aceordingly 

decreed a perpetual Injunction restraiaiug the printing or 
sale of the defendant's book as being an infringenient 
of the plainiiflTs copyright.* 

Trad6*mark, § 88. A trade-mark diflPejTS botjb from copyright which’ 
has already been dealt with and^from a patent, the subjec^^^^^^ 
matter of the. following paragraph, A copyright like a 
patent relates to the substance of an article but differs in 
that it Has reference to a literaiy instead of a niaterisr 
production, A trade-mark does not protect the substance 
^ of the article to which it is attached from being imitated, 
but it identifies an article and indicates the source to 
which that article is to be attributed.® The Indian Penal 
Oocle defines a trade-mark to be a mark used for denoting 
that goods have been made, are manufactured, by a parti- 
oular person, or at a particular time or place, or that 
they are of a particular quality.* A trade-mark is a mark 
used to denote that goods are the manufacture or merchan- 
dise of a particular person, and any symbol, mark, name,, 
or combination of names, marks, and the like may be used ^ 
as a trade-mark. 

It must not be assumed that every ornament which may 
be applied to the case or flask or wrapper in wbicb goods 
are exposed for sale are necessarily trade-marks. Such 
ornaments are often employed as mere ‘devices* to arrest 
attention and are not intended to convey any other 
meaning. To constitute them trade-marks they must 
have been adopted as symbols devisedi to distinguish 
a particular class of goods as the goods of that class 
manufactured or selected by a particular man u factor er or 
merchant.® 

* V. Sootti It, lELt 18 Eq., ^ B, 478 ; this deSnitlpnliM been 

444, fpUpired. adopted by tha Indiana Merohaii- 

* Maemilkin v^ Sure^h Vhunder dise Marks Act^ 1889 (^ct IT of 

I. L.;k., 17 €al., m (1890). 1889). ' 

* Bobastian^s X^w of Trade- * v. ATooiwr, I. B.,. 

Marks, 3rd Ed., io. 8 Mad., 149, 158 (1884), ; 
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^fae fttnetioa tlie trade^^ai*k is ^ piirclaaser 

sa^tisfactory assurauce^ make and quali^ of tbe 

v^rfcicie he is buying. It means the mark under which a 
^arfcidular individual traces and which indioates the goods 
to be his goods*— either goods manufactured by him » or 
goods selected by him, or goods which in some way or other 
pass through his hands in the course of trade. It is a mode 
•of designating goods as being the goods which have been, 
in some way or other, dealt with by the person who owns 
the trade-mark.^ There may be a right to exclusive use of 
n ti*ad e-mark by traders who are importers only-* ‘‘The^ 
benefits derivable from the recognition of the exclusive 
bright of a trader to his ti*ade-mark are apparent from the 
^consideration that the * trade-mark is both a sign of the 
-quality of the article and an assurance to the public that 
it is the genuine product of his manufacture. It thus 
often becomes of great value to him, and in its exclusive 
use the* Court will protect him against attempts of others 
ito pass oft* their products upon the public as his. This 
protectioii is afforded, not only as a matter of justice to 
hini, but to prevent imposition on the pubUc.’ Tbe 
protection of trade-marks is, therefore, beneficial to the 
public, since it enables them to buy with confidence that 
.'they are getting what they require; while at the same time 
it is beneficial ter fiie manufacturer since it affords him the 
means of securing the benefit of the custom which he 
•deserves and which is intended for him.”® 

At conlmon law, until the Judicature Acts, it was 
necessary to prove that an injury had been actually done 
and intentional deception upon the part of the defendant. 

, * In x'& A.uj/^alian 'fV'ine Jmpori- L. 1 Ch* App., 196- 

lie?*, 41 Ob. !>., 278; Soba^stian, • Sebastian, cU; citini? Man- 

3* hattan Medicine Co • v. IFoocP, ICKS, 

• JKoWi V. R., 3 17. S. Rep., 218 (Amer.). To the 

<187S); same ei^ct 9eB observations in 

R., 6 IQS (18^) ; Sebas- Laoergno v. ATooper, 1. 1L«. Ru, S 

■^tian, op. ci^.,4; 85atieffp: Idad., 149, 1^ (1884)* 
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111 equity it was enough to^ show tliat the defendant 
threatened to do and would, if not prevented, do that 
iirj ury, and it was not necessary to prove an actual fraudu- 
lent intention, the remedy being obtainable if the defen- 
dant’s conduct has been such as to produce the effects of 
fraud, though he may, in fact, have* acted in perfect inno- 
cence.^ It is not enough to say that there was no fraudulent 
intention. Thai is no reason why an Injunction should 
not be granted. Where the defendants sold goods bearing 
the same trade-mark as the plain tiff^s merchandise, and the 
^iefendants stated that they had nothing to do with the 
ticket, as it had been sent them on goods from their consti- 
tuent at Glasgow, and that they had telegraphed home to 
their constituent concerning the ticket, and it was argued 
that no fraud have ever been intended, the Court ob- 
served : — “I do not think I have any option, if the marks, 
which defendants have used, are those of the plain- 
tiffs ; no matter what their intention was, a perpetual 
Injunction would be granted. In the meantime an in- 
terlocutory Injunction must issue. Obviously there is a 
close imitation. Interlocutory Injunction to issue wdth 
coats.’'* 

The fundamental rule is that one man has no right to 
put off his goods for sale as the goods of a rival trader. 
He cannot be allowed to use* names, marks, letters and 
other indicia by which he may induce purchasers to 
believe that the goods which he is selling dre the manu- 
facture of another person. Whether the defendant has 
infringed the plaintiffs’ rights defiends upon the question 
how far the defendants’ trade-mark have such a resem^ 

» /&., 9, 13 ; as to the origin and Co., 3 B. B, R., App., 4 (1869> 
history of the right of action in to the same effect see HtipA 
trade-mark cases, see judgment of Co. v. Edtoard, Xhiwiar, KUbum. 

MoUish, li. J., in Singer Manu^ Co., 1 kyde, 270 (1863); (following 
facturing Co» v. Wilson, 2 Oh. Millington y, Foss, 3 My, & Ur*, 33) t 

l>. ,45d. * Ewing dt Cot \,Oro/nt SmUh iSt C<^,. 

• Gtodiam dr Co^ r. Eshr, JPods 2 Hyde, 186 (1864), 
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blance to that of the plai^tiffa as to be calcnlated to 
mislead incautious purchasers.' 

The general principle upon which tlie Courts exercise 
Jurisdiction in the case of trade«marks 1ms been stated to- 
be that “a manufacturer who produces an article of mer- 
chandise which he announces as one of public utility, and 
who places upon it a mark by which it is distinguished 
from all other articles of a similar kind, with the intention 
that it may be known to bo of his manufacture, becomes 
the excliiBive owner of that which is henceforth called his 
trade-mark. By the law of this country, and the like- 
law prevails in most other civilized countries, he obtains a 
property in the mark which he so affixes to his goods. 
The property thus acquired by the manufacturer, like all 
other property, is under the protection of the law, and for 
the invasion of the right of the owner of such property, 
the law affords a remedy similar in all respects to that 
by which the possession and enjoyment of all property is 
secured to the owmers.’’* And so the Specific lielief Act 
declares that, for the purpose of section 54 which deale 
with the subject of perpetual Injunctions, a trade-mark 
is property.^ 

The common law remedy was by an action on the case 
for damages caused by the offender’s fraud in which 
action it was necessary to sho\^ that the plaintiff had been 
accustomed to use a certain mark upon goods of hie 
manufacture to “denote that that was so, that that mark, 
was known in the trade, and that the defendant had 
imifiated the msxrk and sold goods bearing it, as and 
for the plaintiff’s goods, with intent to defraud ; the 
equitable remedy was by Injunction together with an 
account, or damages, if preferred. 

* JS€Uiische A-niiins Soda i^ubrik Oh., S97, Hacon, V. O. Sa«r 

T. jUTans^^i SjFtapurJi JCatrak, X* Ij. 0<H*djfeliow v. l*rvn,ce^ 35 Ch. 13. 
R., 17 Bom., 584, 603, 601 (1893). • Act I of 1877, 8. 54, Kxplana- 

• ItanMomB C7ra6am, 61 Ij. JT., tion. 
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The kw as to trade-marki.ia now togulated in England 
by Statute ^ which is not the case in this country save as 
to criminal proceedings under the Indian Merchandise 
Marks Act.^ There is no registration of trade-marks in 
India ns there is in England. There being no acquisition 
by registration in thfe country/ in ord^^ to establish a 
claim to trade-mark, it mu^ that the mark has 

been applied by the plaiufcifPs properly^ that is to say, 
that he has not copied any other person’s mark and that 
the nia;rk does not involve any Mse representation/ dhd 
that the article so marked is actually a vendible article 
in the market. For no property in a trade-mark can 
be acquired except through the process of sale, or ofpering 
for sale in the market of the article to which the trade- 
mark is affixed.® 

Such possession and use of a trade-mark in one market 
as to constitute a right in it, establishes in the owner 
thereof an exclusive right to that trade-mark in other 
markets, although the owner may not have used it in such 
marketsA A right to use a trade-mark may be created by 
license or assignment. There is no length of time re- 
quired for the acquisition of a right to a trade-mark. 
As it may be acquired it may be abaudoned, and no length 
of time is required to constitute an abandonment.® 

The principle which applies to the cjise of a man sell- 
ing his goods as tbo goods of another applies to the case 
of a man using the' trade name of another for the purpose 
of reaping the benefit of the reputation^ which that other 
has already acquired in the inarket. In imitations of 
trade names used as such and not as trade-marks on goods, 
ttere is a difference from trade-marks proper ; there is a 
falie representation/ but it is a representation not 

^ See 46 & i7 Vic,/<5^ by Beglnald Gilbert, 2ndm,1892. 

• Act IV of 1889 ft9 amended * BebaaUan, o/a et'f., 
by Act IX of 1891 ; abm theSea • Xawj/ne v. lU B*. 

Clu«tomsAct<VII^ofl878),andtbe 8 Mad., 149 (1884). 
edition of the first mention^ Act 4 16., 154. 
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certain goods are oertaiipL olJbier goods, but tbat a certain 
establishment is a certain otber establishment, the object 
being that the oRe establishment should obtain custom 
intended for the Other. Sneh cases are not cases of trade- 
mark, not being concerned with marks placed on vendible 
articles in the market, but still the Court has to proceed 
upon much the same lines. The same principles which 
apply to the right to use a name are also applicable to the 
use of a trade name or partnership, form or style.^ * 

Where a name or word was originally or has become 
descriptive of an article, it cannot be protected as a trade 
name. A trade name may, however, be so appropriated 
by user as to come to mean the goods of the plaintiffs, 
though it is not and never was impressed on the goods 
cr packages so as to be a trade-mark. W hep it is 
established that such a trade name bears that meaning, 
the use of that name or one so nearly resembling it as 
to be likely to deceive, as applicable to goods not the 
plaintiffs, may be the means of passing off their goods 
as and for the plaintiffs just as much as the use of a 
trade-mark ; and the law, so far as not altered by legisla- 
tion, is the same.* 

§ 89i A trade-mark being property an Injunction will be injnnctionH 
granted when the defendant invades or threatens to I'^rin^emenfe 
invade^ the plaintiff’s right, to or enjoyment of that pro- 
perty. So if A improperly uses the trade-mark of B\ 
the latter may obtain an Injunction to restrain the 
user, provided that J5V use of the trade-mark is honest.* 

Mention has already been made of the acquisition and 
proof of title to trade-mark ; as to what degree of 
resemblance is necessary to constitute the fraudulent or 

> Kerr, Inj., 401 : Sebaa- and Archibald Orr Ewin^ v. 
tian, n/j. o/A, 18, alap Tasiatid Clto<m$eloU MtUUckf Ooryton, 160 
T. (1866) ; and gemsmlly Kerr, Jnj.. 

* AAgrer Cb, V. ^ 

Xoog, B., 8 App. Injunctions in particular, see 

♦ Aot I of 1W7, s. 54, 111. (leO ; Sebastian, ep. ' 
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colourable imitation ot a trade-mark^ it is impossible to 
lay down any general rule. In each case as it occurs it 
mast be ascertained whether there is snob a resemblance 
as that ordinary purchasers purchasing with ordinary 
caution are likely to be misled.^ The same considera- 
tions of policy which prior to the regulation of trade- 
marks by Statute induced the English Courts to protect 
them, and to recognise^ in a manufacturer or selector a 
right xinder certain limitations to the distinguishing mark 
or title under which he offei’ed his goods to the public 
and to mulct in damages any other person who inten- 
tionally infringed a trade-mark so adopted, have induced 
the Courts in this country to accept as consonant w'ith 
equity and justice the general rules which obtained in 
commercial countries respecting trade-marks. Of coarse 
the Courts in British India would only recognise the 
particular provisions of the Satute law of other countries 
in -SO far as may be necessary for the determination of 
rights which have been acquired under such provisions, 
unless indeed by the law of England or British India they 
are directed to do so.® Though the principles of English 
law are generally applicable, it must not be supposed 
that cases in this country are alwa 3 ’s to bo decided on the 
same principles as those which are followed in England.^ 
The ground upon which a pers6n is restraii^^ed frou^ using 
anothei*’s trade-mark is, that he is gaining an advantage 
by the use of a particular trade-mark, which is the property 
of another. It is not necessary to j^rove intentional fPaud, 
or to shew that persons have been actually* deceived. It 
is suiHcient, if the Court be satisfied, that the resemblance 
is such as would bo likely to cause the one mark to be 
mistaken for the other. ^ 

> Korr, Inj.. 415. 270 (1863). 

* V. ji7Qop#r, 1. I*. It., ^ Swing Oo» Ortint SmitH 

8 Mad., 152. 153 (1881). d? Oo.. 2 Hyde* 185 (1884)*$ ^ 

• JBlngH Saljht$r dh Oon Stflu^arci^ report of case in 1 Hyde* 1. 

llwmfor, <fr <7o., 1 Biydo, (1863). ^ 
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No trader can complain a^alnsi a rival trader in regard 
to any announcement he makes concerning; the gootls< 
which he sells, so long as no statement is made which is 
nntruo, or calculated to mislead. But besides making 
use of ordinary language and their own names, in order 
to announce to the pUbKo what they wish to make known 
with respect to their gobds, traders are in the habit of 
resorting to a variety of devices iix order to catcb the eye 
of the public, and to represent to them in a striking man- 
ner w'hat they wish to announce. Sometimes they wrap 
their goods in a fanciful cover, sometimes they impress upon 
their goods a fanciful name, at other times a fanciful plant 
or animal ; and when a trader specially selects and appro- 
priates to himself for the purpose of distinguishing his 
goods a device of this kind, that device bec-omes his trade- 
mark proper, and no one else is allowed to use it. But if, 
without any such special selection and appropriation, the 
goods of the trader do in fact happen to Viear sonie parti- 
cular mark, and this mark has come to bo associated by 
the public with this trader^s name, so that all goods bearing 
that mark are supposed to come from him, then also the 
law will not allow any person to use a mark of this 
latter description any more than it will allow him to use 
a rival trader’s trade-mark proper and for this reason, 
because, in eithej' case therd is made, or there is assumed 
to be made, a representation to the public which is 
tiilse, namel^;^ that the goods w^hich are the goods of 
one trader are the goods of another. But this distinc- 
tidn has been Mrawn between these two cases. If it be 
shown that a trader has infringed a rival trader’s trade- 
mark proper, that is to say, the mark which another 
trader has specially selected and appropriated for the 
purpose of distinguishing his goods, the Court will, without 
further evidence, at ^>noe interfere, taking it for granted 
that shch a proceeding is calculated to deceive the public ; 
whereas, if the mark be one which has not been specially 
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selected and appropriated by tiie tr^ 

•evidenoe must be given to show that the marh was so 
understood by the . public as to make it clear that the 
proceedings^ had either deceived, or was at least calc dluted 
to deceive, the public. Marks of both these kinds are 
usually called trado-mairkd and the distinction between the 
two cases is not one of principle, ^ bat it is one -which is 
convenient by which it is 

rsought to prove the infringements- * 

The general principles on which the Court gives relief 
in cases of trade-mark are to be found in jPcrry v. 
i.v'uejitt^ C^^’*oft v* J[^<xy ^ JLd€<xth>3v (Jlotlt v. 

^'n%€TtcQ/ix T^e<itliev O/oi/t T priiiciples are 

-applied to diffei-ent classes of cas&-— to those of i ini’* 
tation of the entire trade-marks, about which no question 
-could % secondly^ to imitation so "nearly resembling 

the entire original as to be colourable though not fraudu- 
lently so \_Millingtoit \r. FoiV of which Croft -v, Day^^ is 
-an example] ; thirdly^ to a class of cases where the entire 
original was not very closely copied, as discussed in 
Tjeather Cloth Company American Leather Cloth Corn-^ * 
panyf - . . • • • • Then there are cases governed by the 
subordinate principle enunciated by Lord Oranwortli in 
Seiieo 'v. Frovezende^ viz. : 

‘J do not consider the actual physical resemblance of 
the two marks to be the sole question for consideration. If 
the goods of a manufacturer (an importer T hold to be the 
same> have, from the mark or device be has used, ^become 
known in the market by a particular name^ I think tbat'the 
adoption by a rival trader of any mark which will oaui^ his 
goods to bear the same name in the market inay be as 


■ naUi y. R., 3 

•Gal , 43i (1873) ; ^ Bctrlmo 

V. Oiobimiram, I. ti. R. , 24 Oal. , 

.^374 - ^ • 


^ II H. 

• 3 ftf . ^ O. , 338. 

• 7 Bear., 84. 

» ll'fli B., 038. 
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a violas of the ri^hta of that rival as the actnal copy of his 
deTice/ recognized in 7?a/Zi r. 

Ot^ Etving C7o.,* FotiI v. Footed 

Fdleijt^T^ Mdlest€^ JBolton^ BrixJiarn v. 

Eusi^Tdfi Wotlier^poon ^. OuLTrie^ In Cope v* Evans^^ 
where the question wa8 as to the use by defendant of the 
Word ‘ Prairie * on cigar K>oxes, which word plaintiff had 
used in conjunction with other words, none of the 
principles above referred to were disputed, but were 
admitted by Sir Charles Hall, V, C. On the evidence be 
held that the use of the word ^ Prairie ^ was not cal- 
culated to cause defendant’s tobacco to bear the same 
name as the plain tifFs tobacco, or to cau5«3 defendant’s 
tobacco to be passed off as plaintiff’ s.” ® [N'o trader im- 
porting goods can lawfully adopt a trade-mark which is 
calculated to cause his goods to bear in the market the 
same name as those of a rival trader.^^ 

The question of the right to the exclusive user of a trade- 
mark or trade number is largely, if not entirely, a questioix 
of fact, and the question whether it exists in any given 
ease must depend upon whether the evidence in that case 
is sufficient to show such an association or connection 
between the mark or the number, and the firm which uses it 
as to indicate to the ordinary purchasers in the market that 
the goods are the goods of tljat particular firm. To show 
that a particular trade number has acquired a reputation 
in the market, and that purchasers buy the goods by 
that number and not from an examination of the nature or 
quality of the dlotb, is not sufficient to establish the right 
of exclusive user of that number. There must be such an 


» I. Xi. B., 3 Cal., 4X7. • 1 H. & M., 447. 

» Xu B., 13 Cb* 434, sub^ ♦ X. B., 5 If. X., 508. 

sQquantlv coiiarraed on appeal, X. • X. B., 18 Eq.* 138. 

Br, 7 App. Ca^, 213. * ^ Taylor yr, I. X. B.» 

• T Gb. App., 611. 6 Mad,. 110, 111 (1882). 

^ I BoO. jr, A a, l8& ••7b. 

» 151r. Cbaii6. Bep.775. 
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associatioii between ibe number and the name a» to 
indicate in the understanding of tbo public tbat the goods 
bearing that number came from that particiiiar firm. The 
right of exclusive u^ser of a name or a number as a trade- 
mark is not an absolute and unqualified right which would 
entitle the owndi* to prevtet another person from using it 
under all circumstances. It is ’only when the use of that 
name or number deceives or is reasonably likely to deceive 
the public that it can be interfered with or prevented. 
There must be a reasonable probability of purchasers being 
deceived, it is not enough to show a mere possibility of 
deception,^ 

In the undermentioned case* the plaintiffs from 1872 
imported and sold an article described as T^Ibs. grey '^ 
shirtings and marked as follows : In the centre of each 

piece of cloth is a stamp in blue colour of a turtle in a star 
■with the words * trade-mark;’ immediately underneath, in a 
seini-circular form, is the name ‘ Fleming, Galbraith & Oo., 
Manchester,’ and under this the number 39 within a star, 
and at the bottom of each piece the number 2,008.” In 
1877 the plaintiffs discovered that the defendants were 
importing from the same manufacturers, and selling cloth 
of a similar quality marked as follows : A stamp in blue 

colour of a rose in a square ; underneath are the words 
‘ Halli and Mavrojani ’ arranged in a semi-circulair form, 
and under this the number 39 in a star and at the bottom 
the number 2,008.” On the facts of the 6ase the lower 
Court (Maepherson, J.) granted an interim Injunction to 
restrain the defendants from so marking^their cloth, on 
the ground that it was a colourable imitation of the plain-^ 
tiff’s mark and calculated to mislead the public ; and on 
appeal the Court (Garth, O. J*, and Markby, J.) upheld 
that decision so far as to continue the Injunction. Held, 
per Garth, O. J. ; If the imitation of ’the plaintiff’s marks 

* Bartow v. Oobintiratn^ I. ti. * BalH I. L. K*; S 

R.. 24 CaU. 364 (1897). Cal., 417 (1878). 
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generally, or the use of the number 2,008 in particnlar, 
would be calculated to deceive or mislead the public, the 
defendants ought to be restrained from such use or imita- 
tion/ Under the circumstances the use of their marks 
by the defendants would bo calculated to deceive the 
public into the belief that they were purchasing goods 
imported by the plaintiflfe, Markby, J* : The number 

2,008 was not part of the plaintiflTs trade-mark proper, 
nor on the evidence was it so associated with the plaintiflT s 
name as to indicate to the public that the goods bearing 
that number came only from the plaintiflTs firm as import- 
ers. On the evidence it was merely a quality^ mark, and 
therefore not calculated to mislead the public into the 
belief that they were purchasing the plaintiff’s goods, 
while in f^ict they were purchasing those imported by tlie 
defendants. 

In the undermentioned case^ the plaintiffs sued the 
defendant for an infringement of their label used on tins 
of aniline dye, which they imported into* Bombay. The 
label covered the top of the tin, and bore upon it the 
picture of an elephant in the centre of a curved band : 
the rest of the label being a combination in green, red 
and gold, representations, for the most part, of coins, 
medals and. tracing. The defendant was the ag€>nt in 
Bdmbqy of Oi^s^sella <fe Oo%jo£ Frankfort. Prior to 1892 
Cassella & Oo. had imported aniline dj^e into Bombay in 
tins bearing* a label, the chief feature of which was an 
elephant. Of that label, however, the plaintiffs did not 
dbmplain. Bftt in January, 1892, Cassella & Co. adopted 
a new label, also bearing the picture of an elephant, 
different in some respects from the picture on the plaintiffs’ 
label and with new surroundings, to none of which, taken 
separately, did the plaintiffs object, but they complained 

that in its general* effect this new label was so similar to 

^ 

• Batitsehe AtiiUtie and Soda Kcdra%^ I. U. R., 17 Bom.. 684 
JP'abriA v, Shapurji (1893). 
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their trade-mark as.to amoupt to a colourable imitaUon 
thereof, and to be likely tp deceive ptirchasers. It wae 
held that the plaintiffs were entitled to an Injunction 
against the defendant. It was also held by ISargent, G. J,, 
who referred to the remarks of Lord Selborne in JolmHon 
V. Oihr Etmng ^ : — That ihe question in a case of tliis 
description is not what would be the effect on brokers or 
even dealers in Bombay, but how the label would be 
likely to strike incautious or unwary purcbasers, such as 
are to be found more particularly in the mofussil, that 
the attention of such purchasers would be arroKted by tbp 
general effect of the label, and that, notwithstanding 
such differences as undoubtedly existed in respect to the 
colour and size of the elephant and in some other respects, 
would regard the labels as symbolical of the plaintiffs^ 
goods. It was also held by Starling, J., that it is quite 
possible for a label, no part of which is a copy of 
another label, to be a colourable imitation of that other 
label, and to bo so like it in general appearance as to bo 
likely to deceive purcbasers. 

The Court in dealing with a motion for a temporary 
Injunction will endeavour as much as possible to avoid 
prejudicing the defendant’s case at the hearing of the 
cause when the Court may probably be supplied with 
tuller materials than it has upois the motion for ascertain- 
ing the truth.® 

The interference of the Court by Injunction being 
founded upon purely equitable principles, no Injunction 
will be granted when the conduct of the applicant or hw 
agents has been such >as to disentitle him to the assistance 
of the Court.® So a plaintiff who in other respects would 
be entitled to obtain a remedy against an infringer may 
yet be deprived of bis right by reason of some fraudulent 

» 7 App. Oa»., 219. » Act I of 1877, s. 56, d. (J). 

« JftaUi y. FUminff, i. B., 3 Kerr, Xnj., 411. 

Cal., ^, 423 (1878k >■ 
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si^teinent qoiitei ned in iite Ojivii tmd e-mark ^ A^ain delay 
and aciilBiiesceuce may deprive a man of his ri^ht to the 
protection of tlie Court. * loasmiich as however in a case 
where no proof of actual deception produced, the Court 
has to/try a hyj^thetical case, turiiihg on the probabilities 
of deception, as to wriich witnesses could probably be 
brongbt forward by both sides— a person who believes 
others to be infringing bis trade-mark is entitled to wait 
until he can collect a sufficient number of cases to prove to 
the Court that the proceedings of which he complains 
actually deceive the public.® Even if the delay has 
not been such as to disentitle the plaintiff to his Injunc- 
tion, it may yet obtain indulgence for the defendants, or 
the account or damages may be withheld, or the plain tiff 
may be left to pay his own oosts> 

The owner of a trade-mark may be, in respect of that 
mark, as in respect of any rigbt, estopped by his conduct 
from den^^ing the title of another person. Bo where the 
plaintiffs by their conduct led the defendant to believe 
that they claimed no right to a certain trade-mark, and 
that it was open to the defendant to adopt it as his own, 
and the defendant did adopt it, and by his indiis try secured 
a wide popularity for it in the Indian market, it was held 
that the plaintiffs were estopped from denying the defend- 
ant’s right to uso the trad e-mgrk in the Indian market.® 
An action for an Injunction may be brought against an 
agent or agaftist a per>son employed in effecting only a 
part of the transaction such as a person employed to 
engrave or print spurious labels or marks, or against an 
innocent person, such as carrier, shipowner, wharfinger 

* See 111. (c) to s. 56, Act I of * Zes v. £faley, L. R., 5 Gh., 

ISI*? : ^erry v. TYU^fUt^ 6 155, 100. 

06 ; JPiddItier V. /Tow. 8 477 ; ^ f^Cbastian, f?«., 227* 228 ; 

and ottor cases cited in Sebastian, and enerally as to costs ICerr, 
czirp’f ; BLer.r* luj., 411. In .424|^ 

• See oases cited in^ebaitian, • Z^avt^rgne y, IfoopeTi I. B. R. , 

op ciL, 222 ; 8 Mad., 149 (1884).^ 
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who may have temporary ^possession of the articles 
impressed with a spnrious trade-mark ; and a person who 
at the desire of another imposes tipon goods a trade-|)aark 
which belongs to a third party may be made a party to 
the action along with his principaV 

§ 90. A trade-mark differs from a patent in many re- 
spects. “ In , the former case the article sold is open to the 
whole world to manufacture, and the only right the plaintiff 
seeks is that of being able to say, ‘ Don’t sell any goods 
under my mark/ He may find his customers fall off in 
consequence of the defendant’s manufacture ; but it does 
not necessarily follow that the plaintiff can claim damages 
for every article manufactured by the defendant, even 
though it be under that mark. On the other hand, every 
sale without license of a patented article must be a damage 
to the patentee.”^ In the case of a trade-mark ‘‘ the pro- 
perty and right to protection is in the device or symbol 
which is invented and adopted to designate the goods to 
be sold and not in the article which is manufactured and 
sold/’8 

The benefit conferred upon the public by the commu- 
nication of a new invention, which after a limited period 
all can use, is the consideration in respect of which a 
monopoly of the invention is granted to the inventor for 
that limited period/ 

The law of British India relating to inventions is now 
contained in Act V of 1888, the Inventions and Designs 
Act, of which the first forty-nine sections deal with 
Inventions and the remaining sections,beiiig an adaptation 
of Part III of the English Act of 1883, deal with 
Designs. The prior Act XV of 1859, an Act for granting 
exclusive privileges to inventors in India, as regards 

* Kerr, In j., 408. ing Godillot Hazurd^ 40 How 

* Davenport v. Rylande^ Xi. B., Pr., 6 (Amer.). 

1 Eq,, 302, Wood, V. C. ^ CfieaviH y. Walker, 5 Oh, J>,, 

* Sebaiitian OH Trade-Marks, city 850,803. 
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substantive law, followed feu* the most part with variations 
the main lines of the English law. As regards the 
procedure for obtaining an exclusive privilege it was 
altogether different from the English Procedure. On 
petition and leave giv^n to file a specification, and on the 
specification being filed ^within the prescribed period, the 
exclusive privilege sprang into existence by mere opera- 
tion of law, provided, of course, that the claim was well 
founded in substance — a matter of which the claimant, as 
in England, took the i‘isk. Though during the period, 
exceeding a quarter of the century, for which the Act 
of 1859 was in operation, it worked on the whole satis- 
factorily, difficulties from time to time arose, and the 
increasing resort to the Act in and prior to the year 1887 
brought them into greater prominence. Though these 
difficulties were not of such a kind as to require in the 
opinion of Government any altei*ation which would affect 
the main principles of the Act, still as their removal was 
very desirable, it was decided t6 pass the present Act and 
to incorporate in it certain provisions suggested by the 
Patents, Designs, and Trade-Marks Act, 1883, which was 
then the law in England.^ 

An invention includes an improvement.® The inventor 
of a new manufacture may apply for leave to file a speci- 
fication thereof.® The object of a specification is to 


• Statements * of Objects an<l 
Reasoifs, Inventions and Oesigns 
Gazette o/wlndia^ Jan. 8, 
1887, Part V, p. 15. See also Gazette 
of India, Feb. 18. 1888, Part V, 
p. 3. See the following decisions 
passed under that Act : Kinmond 
V. Jackson, 1 C- L. JR., 86 (1877) ; 
[Improvement — Useful invention 
— novelty — piracy — patent combi- 
nation — Iniunotion, account of 
profits — damages — Ldmitationl ; 
S. O., I. R., 3 Citl., 17 (1877) 
[liimitationj : Sheen v. Johnson, 


I. U. R., 2 All., 368 (1879) [License 
— measure of damages — “ publicly 
or actually used ” — particulars] ; 
Retman v. Bull, I. L. R., 6 All., 
371 (1883) [Jurisdiction — parti- 

culars] ; Ltedgard v. Bull, I. L, R., 
9 All., 191 (1886) [Juidsdiction — - 
particulars]. In the matter of D, 
JI. R, Moses, I. L. R., 15 Cal., 244 
(1888) [License]. 

• Act V of 1888, s. 4 (1). 

* 5 ; as to applications in 

respect of contempoi'anoous iu- 
ventions, see s. 7, /&• 



500 INJONGTIONS IN KMSPkO* Of 

preyeht a {kitoat: being grao^ied' for known iliings and 
to secure to the public tfae'behefit of the inventidn after 
the expiration of the time fixed for the duration of the 
monopoly. Upon sueh application the Governor-General 
may, after such enquiry as he thinks fit, make an order 
authorising the applicant to file a specification of the 
inyention.' If within six months ft'ohi the date of such 
order, or within . the further time allowed j the applicant 
duly files a specification of bis in vention, he is entitled 
to the exclusive privilege of making, selling and nsihg 
the invention in British india, and of authorising others 
so to do for a term of fourteen years from the date of 
the filing of the speoification.* Under certain circum- 
stances the exclusive privilege may be extended for a 
further term not exceeding seven, or in exceptional 
cases, fourteen years.' A person is not entitled to an 
exclusive privilege if the invention is of no utility, or 
is not newj or the applicant is not the inventor, or if 
the specification is not ■'in order, or if his application 
contains A wilful or fraudulent misstatement, or if the 
application for leave to file the specification was made 
after one year from the date of the acquisition of an 
exclusive privilege in respect of the invention in any 
place beyond the limits of British India and the United 
Kingdom.^ 

5 f inventor may institute a suit in the District 

Uourt against any person who, during the continuance 
ot an exclusive privilege acquired by him under this 
Act m respect of an inyention makes, sells, or uses the 
invention without his license, or counterfeits or imitates 
.It. And any person may apply to a High eoiirt 
for a rule to skew cause why the Qourt should net 


^ i6.,s-8s 
• ib,,s:t5. 
< 6 ., 8 . 20 . 


• 29 : as to the delivei^y 

of particulars in sue&aiuit/^e 
:a. '.87,^6, . t- . ^ ;; 
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declare that an excitisiv^ privilege in respect^ of an 
myention has not been acquired.^ such a suit for 

infringement of patent the plain tiiF claim an Injunc- 

tion and either an account of pro/its or daniages. ^o if 
^ infringes patent, if the Court is satisfied that the 
patent is valid and has been infringed, B may obtain an 
Injunction to restrain* the infringement.* In order to 
warrant the interference of the Court by Injunction in 
support of a patent right, it is necessary to make out a 
good j>rim^ /hcaV title and either a fair prinxd. facie case 
of infringement or that the defendant intends or threatens 
to infringe the patent, for if the latter fact is established 
an Injunction will be granted even although no actual 
infringement has taken place. Infringement involves sub- 
stantial identity with the subject of the privilege. There 
must in this as in every other case have been no delay or 
acquiescence, and the conduct of the applicant and his 
agents must not have been such as to disentitle him to 
the assistance of the Court. JLn addition to an Injunc- 
tion a patentee can have an enquiry into damages or an 
account, but he cannot have both.® 

* t'6., s. 30. • See generally Kerr, Inj.*, 205 

• Act I of 1877, s. 54, 111. {?*). —345. 
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CHAPTER XII. 

Injunctions to stay wrongful acts of a special 

NATURE). 

§ 92 . Summary of preckding^chap- § 93 . Injunctions to stay wrongful 
tens. acts of a special nature. 

§ 92. The preceding Chapters have dealt with the issue 
of Injunctions in those instances in which the jurisdiction 
has been most frequently exercised. These are firstly cases 
in which the Injtinction has been sought in restraint of 
judicial proceedings, and secondly those in which it has 
been sought in respect of matters other than judicial pro- 
ceedings. The latter class of cases includevS Injunctions 
against the breach of contract and the commission of civil 
wrongs or torts. Of such wrongs a selection has been made 
of those only which are of common occurrence, de- 
famation, waste, trespass, nuisance, copyright, trade-mark 
and patent. •* ^ 

§ 93. It must not however be supposed that relief by 
Injunction is in any manner limited to the class of cases 
hereinbefore specifically dealt with. Such relief is given 
to prevent a party from doing that which h© is under aR> 
obligation not to do. There may be, and in fact are, many 
obligations of a special nature, other than those already 
dealt with, the breach of which may be restrained by 
Injunction. 

So where the plaintiffs sued for* an Injunction to 
prevent the defendant from interfering with their fight 
to present to certain persons at a certain festival tn a 
certain temple a crown and water, and the lower Courts 
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found that the plaintiffs possessed the right claimed and 
granted the Injunction ; it was held that the suit was 
cognizable by a Civil Court under section 11 of the 
Code of Civil Procedure and that the Injunction was 
properly granted.^ §o where a certain section of the 
Mahomedan cominunit\r had been for many 3 "ears in the 
habit of bur^'ing their dead near a dar^a in the plaintifTs 
land, the plaintiff sued for an Injunction restraining them 
from exercising this right in future.^ Again the North- 
West Provinces and Oudh Municipalities Act, 1883, not 
conferring the powers given b^^ Act XV of 1873, to 
“cancel or A'ary ” a tax imposed, the procedure to be 
adopted for the enhancement of an existing tax must be 
the same as that prescribed for the imposition of a new 
tax. Ill imposing a new tax the procedure laid down in 
section 42 of Act XV of 1883 must be strictly followed. 
Where, therefore, neither the special meeting of the Poard 
at which an assessee’s o})jections to a proposed tax were 
considered, nor the special meeting at which the tax was 
finally imposed, were properly constituted within the 
meaning of section 29 of Act XV of 1883, it w^as held 
that the imposition of the tax was invalid and that there 
was nothing in the Specific Relief Act to prevent the 
High Court from granting an Injunction against a 
mmiiolpalifcy i?s part of the remedy in a regular suit.* 
Injunctions Jbave also been granted between husband and 
wife,, against parents with respect to the custody and 
gducation of ^children, relating to marriage, ships, and 
other matters too numerous to be mentioned.^ In fact 
it may bo generall^^ said that there is no legal right in 


* Srinivasa v, Tiruvengadta,^ I. 

Ja. R., 11 Mad., 450 (1888) ; see 
also as to Injunction a.g&inBt intru- 
sion into an office : Raja, Vala<l 
Shivapa v. JRrishfiabhat, I. L. R., 
3 Bom., 232 (1879). • 

• JB^bhidin v. iShivlinga^^IKit I. 


L. R.. 23 Bom., 666 (1899). 

• Stviu hey V. jSIwxieipal Jioarrl 
<\f Caivnitoret I. R., 21 All., 348 
(1899). 

* Sdb Kerr, In j., Ch. XXIII 
Clnjunctions to stay wrongful acts 
of a special nature J. 





respect of which under prop«sri leircnmstftiiceis^^^u^ 
tion may not be the appropriate remedy- 

The Specific Relief Act prbvid^ remedy by In- 
junction for the breach of aiwy obligation whateyer-^an 
obligation being defined to incju duty enforceable 

by law. In each case^ thereforev i^ bo aseertain 

firstly, wheth€a.v or not there is any obligation eKisting in 
favour of the applicant for an Injunction ; secondly, 
whether or hot there has heen a breach or a threatehed 
breach of such obligation. If these two facts are made 
out, then an Injunction may be asked for and obtained 
provided the ciroumstances of the particular case, in 
which these facts are established, are such as to w^arrant 
the grant of this particular form of relief according to the 
general principles contained in Chapter X of the Specific 
Relief Act. ¥ 
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for* ‘ ... ... 133, 147 

^means by which thtainod 149 

practice relating to ... • 149 

notice of 160 

upon terms ... 155 

evidence in support of application 

for 167 

hearing of application for ... 161 
discharge variance and*dissolution 

of, 163 

appeal in the matter of ... ... 366 

reference, revision alid review in 
the same matter ... ... 167 


INJCNCTION— 

limitation 


169 


in respect of judicial proceedings I7l 
against fraudulent disposition of 

* property jiendente Ute 191 

against alienation, waste, damage 
pendenUUU ... ... 191, 193 

classidcation of ... ... 192 

in case of contract, transfer of pro- 
perty or trust ... 202 

ill aid of and ancillary to specific 

performance 248 

to rostrqin breach of negative 

agreement ... . . 249 

in cn*ses of partnership 272 

against companies ... ... ... 277 

in cases of clubs, societies, castes,,. 281 
in ca-ses of mortgage ... 287—292 

in cases of trust ... ... 203—801 

against executors and administra- 
tors ... ... ... ... SOI, 304 

against corporations . . . 804, 307 

in cases of tort ... 308—323, 315 

in case of libel and slander of title 316 
in cases of defamation, malicious 
w’^ords and slandor of title 822 — 333 

against tre.spass 334 

against waste ... 334 

between co-sharers 385 

for whom granted in cases of waste, 403 
against nuisances ... 405 — 478, 408 

against infringement of copyright, 
trade-mark and patent ...474 

to stay wrongful act of a special 
nature ... ... ... ... 502 

Injury — 

rostrainablo by Injunction 103 

“irreparable” ... 108 

Interim— 

order ... 154, 166 

Invention— 

See “ Paient," 


Joint PossEssiq^— 


under Hindu Law ... 

.. ... 376 

• decree for ... 

... 384 

Joint Property— 


abuse of 

... 877 





Joiiw Pbopbbtt - 

remedies in respect of abuse of ; . . 382 
** Co'Sharer,** 

.^ODST Usfa— 

acts of ... ... ... ... 378 

JCDICIAJ;. PROCEEDINGS-^ 

injunctions in respect of ... 171 

if contemplated nruiy be stayed .. 179 

^ ^ / pending : cannot generally be stay- 
ed .179 

Laches— 

See •* iJaZuy," 

Landidhd— 

injunction in cases of waste ... 852 

Lease— 

injunctions in respect of ... 292—293 

agricultural ; waste ... ... 354 

non*ai^cultural ; waste ... ... 366 

' Lessee-^ 

in junctions between, and lessor ... 292 
Lessob— 

injunctions between, and lessee ... 292 
Libel— 

injunetion'in cose of .,. 815, 325, 

326, 328 

Light— < 

natural right of ... ... ... 418 

easomenVof ... 425,430 

injunction against obetruction of ... 436 
Limitation— ? 

* in suit for comjjeiisation for injury 

♦ • caused by Injunction ... ... 95 

5i?ith respect to suits for injunction 169 
in suits on torts *... - ...322 

Malioiods Words— 

toft of ... 327, 328 

^andamds ... ...127 

Mandatory Injunction— 

See “ li^undvc^n, ” . . . * ... 497—473 

MabriaOb- 

injunctions relating to ... .. ... 503 

■ 'Maxims— V 

Equity acts in persamm^' ... 44 

^^SicxUeriiuo (atdas** 

379, 406 


opening of ... .. 

Mobtoaoe— 

injunction in cases of 
Mortoaobb— 


* , Page. 

... 369 
... 287—292 


injunction between, and mortgagor 


287, 290 

waste by .. ... 372 


Mobtoagob— 


injunction betwe en, and mortgagee 


■ :287, 288 

waste by ... . . 372 

Motion— 

ex parte ... ... ... ... 150 

, fqi^rulemM ... ... ... ... 162 

Multiplicity op Proceedings — 

injunction to prevent ... 181, 182 

Municipality— 

injunction against ... ... ... 503 


Natural Rights— 

nuisance in respect of ... . .. 416 

Negative Agreement— 

meaning of 229, 236 

injunction to restrain breach of . , 240 
Noise— . 

injunction against ... 417 

Notice— 

of appli<»tion for injunction 160* 

Nuisance— ' 

injunction gainst ... 405-478,408* 

generally ... ... • ... 405 

parties to action for ... ... . ..407 

in respect of natur^ rights ... 416 

in respect of easements ... ... 421 


Obligation— 

injunction available lor breach of 
every ... ... ... iQO, 504 

Parents— 


injunctions against ... 
Parties— 

to suit for injunction 
Partition— j,:, 

easement created on 
remedy by 
Partners— ■ . 

ihjuhotioh betwwn ... 


... 503 
... 35 

...428 

... 383 

... 272 



iNr)|!ix. 
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Paffe 

Pa&wbbship— ' * 

iojunctiona iti cfises ol ... 272—277 
PaHTY Wau.— 

tenants^n-comm^ 

Patent— 


mocmingof '... ... ... 498 

injunction against infringement of, 500 
Pebpbtual Injunction— • 

Bee ** InjtmciiQn,,** 

Pebsonal Wrongs— 

♦ injunction rarely granted in cose of, 315 
definition of ... ... 324 


PLEADING— 

rules of ... 
PbfiLCTION— 
of air ... 
of water 
Practice— 

relating to injunctions 
PBIVACT— 

easement of 

injunctions to preserve 
Preventive Relief 

I’UBCHASKB— 

waste by 


159, 160, 164 

... 417 

... 418, 460 

... 149 

... 10/), 467 

167 

... 15, 20 

... 373 


*Hbckivkr— 

appointment of, 9, 12, 10, 18, 20, 40, 

, 49,54,66,79,83,108,208 

law in India relatthg to ... ... 2 

Rbpbkbnce— ' 


in the matter of injunotipi^ 

167 

Rboistration— • 

m . 

law relating to 

... 229 

Review — 


in theenatter of injunctions 

. ,.. 167 

Rbv^ion— • 


in the matter of injunctions 

... 167 

Rule nm— 


for injunction ... 

... 152 

Settlement— 


voluntary ... 

267, 297 

StLANCER-— 


torUof... ... ; ..V . 

... J26 

SliANBER OP Title— 


tort of ... 

327, 328 

^ injuhotion in 6^ 

... 315 


Page, ' 

Smell— 

ojiongive ... ... ... -,..417 

SOUTH BeEezk— 

access of ... ■ ... .. 428 

Societies— 


injunction in respect of .... ... 231 

Specific Performance— 16, 47, 127, 

208, 219—228, 247, 250, 272 


injunction in aid of 

... 248 

Specific Relief— 

13-15 

Support— 

easement of 

, ... 459 

injunction *... 

... 4.59 

Suppobt— ^ 

natural right of 

^419 

Talukdar— 

dependant : waste 

... 371 

Temporary Injunction— 


See “ Injunction." 

Tenant— 

waste by 

... 352 

Tbnant-in-Tail— 


injunction against : waste 

... 349 

;1'enant for Lifk— 

injunction against : waste 

... 349 

Tenant for Years— 

injunction against ws^te 

. ... 349 

Terms— ^ 

injunction upon 

... 155 

Threat— 


injunction" where ' . . 

105, 3^18 

Tort— 

law relating to . 

... 308 

injunction in cases of 

... 308. 

meaning of ‘ .. 

... 31Q 

classification of 

... 311 

who may sue and bo sued in 

respect of ... 

... 312 

remedies in case of ... 

... 3U 

damages 

314 

injunction 

816 

principles upon which an injunction 

will be granted in case.s of 

... 316 


T<adb-mark— 

injunction against infringement of, 489 
meaning of ... ... ... 484, 498 
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INDBX. 


Transfer OP Pboprrty— 

injunotioixs in cases of ... ... 

Tresfass— . I . 

meaning of ... ... ... 334 ;; 

injunction ^^inst ... ... ... 336 

who may sue and be sued in 
respect of ... ... ... Stlt2 

by co-ahare. ... ... ... ... 887 

Trusf^ ■ . • 

breach of ' 126 

inlunctions in cases of . 202^ 293— .801 

parties to suit for breach of ... 800 

contract by ... ... ... ... 225 

injunction against ... , 293 

Unfair ADVANTAaE— ...268 

Unpubushkd Matter— 

injunctions against publication of... 299 


Variance— 

of injunction ... 163 

Vendor— 

waste by 373 

Violation — 

of injunction 87 

Void Aobebmbnt— 

no injunctioas in respect of ... 216 
Voidable Agreement— 

injunctions in .cases of ... ... 218 

Waste— 

pmdenU Hte ... ... ... 191, 193 


j Waste—: ■ / ■ 

in cases of mortgage ... ... 291 

meaning of ... 311,846 

injunction ogednst ... ... 316, 347 

M fe-fby co-sharers ... ... 374 

by tenant for life, years, or in tail 349 
by Hindu female heir ... ... Jl49 

aghinst whom injunctions wiU be 
granted ... ... ... 349 

by tenant ... ... ... 362 

by building ... ... ... ... 359 

by excavation ... ^ ... 362 

by cultivation ... ... ... 365 

non-agricultuml lease •••* 866 

by dependant talookdar ... ...• 371 

by mortgagor... ... ... ... 372 ' 

by mortgagee ... ... ... 372 

by Vendor, purchaser, and others 373 

who may obtain injunction in cases 

of ... ... ... 403 

Water— 

natural rights relating to ... 418 

easement of ... * ... 459 

injunctions in respect of easement 

of ... ... ‘ ... 460 

Way— 

easement of ... 462 

injunction against obstruction of, 464 

Wrongful Acts OP A Special Nature— 
injunction to restrain jJ(>2 

Wrongful Sale in Execution*—; 

6{ decree ...^ ... ... 184,195 
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